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THE COLLABORATIVE FOREST LANDSCAPE
RESTORATION PROGRAM: A PANACEA FOR FOREST
SERVICE GRIDLOCK OR A NEW NAME FOR OLD SAWS?
Brett M. Paben
Over the past several decades, the element of managementmost
common to the 155 nationalforests across the country has been gridlock.
Efforts of the US. Forest Service to appease the various interests of
environmentalists, recreationists,timber companies, mill operators, and
local politiciansin management decisions have often led to a stalemate
w1
here the only answer has been to do nothing or very little or face
administrative appeals andsubsequent litigationfrom one of the affected
interests. In the meantime, our nationalforests arefacing unprecedented
environmental threats, including uncharacteristicwildfire, possibly the
largest insect infestation in North American history and the die-off of a
large number of treesfrom heat stress. Further the ForestService has to
be concernedwith economic depression in rural communities that have
been dependent on timber from nationalforests since the housing boom
after World War II andgrowingpressurefrom industrializedrecreational
uses.
For some nationalforests, the answer to this gridlock has been
place-based, or forest-specific, legislation that attempts to bring the
varied intereststogetherto find solutionsthat allow managementto move
forward. While these place-based initiatives have had successes and
failures,pursuing these initiativeson an ad-hoc basis is a delusive way to
proceed.Many of the issues these place-basedinitiativesseek to address
are systemic. Addressing them on aforest-by-forestbasis will not solve the
underlyingproblems.Further with numerousfederal environmentallaws
affecting nationalforests, placed-based legislative initiatives have the
potentialto underminethe commonalities in nationalforest management.
This is not to say that place-based management does not have
an importantplace in nationalforest management. On some levels, the
devolution ofnationalforest managementmay make sense. The ecological
and management issues facing forests in western Washington, Oregon,
and Californiaare much different than those in Arizona, Colorado, and
the Southeastern United States. Besides the ecologicaldifferences,forest
ownership patterns are not uniform across the countr. In the eastern
United States, private ownership prevails while in the Western United
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States, public ownership offorests is dominant.' This pattern holds true
for the ForestService, which has 123 million of its 148 million acres of
the forests it controls, more 83 percent, in the Western United Statesi
Another varying issue is the impact of climate change. There is no doubt
thatforests are being and will become increasingly affected by climate
change. While much of the scientific literatureaddressingclimate change
on forests in the United States has also focused on the Western United
States, environmental changes can be expected on forests in otherparts
of the country as well.3 However these climate change effects will not all
be uniform.
As the impacts of global climate change are only initially being
felt and are probably a long way from being understood, effective
management of our nationalforests will only grow, in importance to our
country'sforests, wildlife, andother naturalresources thatarepartof the
193 million acrenationalforest system. The forests ofthe Rocky Mountain
fWest may be at the beginningof a region-wide emergence ofentirely new
ecosystems. Entire landscapescharacterizedby largeswaths ofdead trees
from beetle kill and fire, which are aesthetically unappealingand may
impact tourism andthe positive economic impacttourists bring.However
more than the loss of scenic vistas, wildlife habitat,soilproductivit), and
IW. Brad Smith and David Darr, U.S. FOREST RESOURCE FACTS AND HISTORICAL
TRENDs 7(2005). For purposes of this article, "Eastern"United States includes those
states located within the Forest Service's Eastern Region (R9 includes Maine, Vermont, New Hampshire, New York, Massachusetts, Connecticut, Rhode Island, New
Jersey, Delaware, Maryland, West Virginia, Pennsylvania, Ohio, Indiana, Michigan, Illinois, Wisconsin, Minnesota, Iowa and Missouri) and Southern Region (R8
includes Virginia, North Carolina, South Carolina, Kentucky, Tennessee, Georgia,
Florida, Alabama, Mississippi, Arkansas, Louisiana, Oklahoma and Texas). The
"Western" United States includes those states located within the Forest Service's
Northern Region (RI includes North Dakota, part of South Dakota, Montana and
northern panhandle of Idaho), Rocky Mountain Region (R2 includes most of South
Dakota, Nebraska, Kansas, Colorado, and most of eastern Wyoming), Southwestern
Region (R3 includes Arizona and New Mexico), Intermountain Region (R4 includes
western Wyoming, southern Idaho, Utah and Nevada), Pacific Southwest Region
(R5 includes California and Hawaii), Pacific Northwest Region (R6 includes Washington and Oregon), and Alaskan Region (RIO includes Alaska).
2

1d
See, e.g., Chris Swanston et al., USDA FS, ECOSYSTEM
A REPORT FROM THE CLIATE CHANGE
WiscoNsIN GTR NRS-82 (2011).
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watersheds are at risk. Wfestern forests accountfor 20 to 40 percent of
the total carbon sequestration in the United States. Meaning, the more
these forests succumb to the effects of global climate change, the more
total carbon will be released,further exacerbatingthe problem of global
w1arming.

For the ForestService to survive, let alone thrive, as an agency
a set of nationallegislative andpolicy mandates is imperative. This does
not mean that there cannot be different mandates for individualforests,
as is currently provided for in the requirements for land and resource
managementplans (LRMPs), orforestplans,for each unit ofthe national
forest system under the National Forest Alanagement Act (NFM4).
It is important to note that LRMPs allow agency-driven, place-based
management. However a different legislative mandate for individual
forests may undermine the espritde corps that has set the ForestService
apartfrom the otherfederal land management agencies throughoutmost
of its existence, adding to the systemic problems that have plagued the
ForestService.
Ifdesired, an ansierto this dilemma may be hybrid legislation
that specifically authorizes place-based management across the entire
nationalforest system. This hybrid model would allow more local input
into nationalforest management,yet keep consistentnational mandates
acrossthe nationalforest system.
A model for this hybrid program may already exist in the
CollaborativeForestLandscapeRestorationProgram(CFLRP). Enacted
in 2009, the purpose of the CFLRP is to encourage the collaborative,
science-based ecosystem restoration of priorityforest landscapes. The
CFLRP expands collaborative landscape partnerships to: encourage
ecological, economic, and socialsustainability; leverage local resources
with national and private resources;facilitate the reduction of w1ildfire
management costs, through re-establishing natural fire regimes and
reducing the risk of uncharacteristicw1ildfire; demonstrate the degree to
wvhich various ecological restoration techniques achieve ecological and
watershedhealth objectives;andencourageutilizationofforest restoration
by-products to offset treatment costs to benefit localruraleconomies and
improve forest health.'

4 16 U.S.C.

§ 1600 et seq.

16 U.S.C. §§ 7301-7304 (2009).
6Id.

at § 7301.
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INTRODUCTION

This article examines whether the CFLRP is a suitable
model for conflict resolution that should be applied more broadly
across the National Forest System.
While conflict amongst the various interest groups in national
forest management is not a recent phenomenon, the importance
of resolving national forest management stalemates is heightened
by the impacts of global climate change on forest ecosystems.
Documented warming of the global climate is "unequivocal".'
These global climate changes are having extraordinary impacts on
the forests across the globe. In the United States, historic drought,
insect infestations and wildfires have been linked to global climate
change.9 While these impacts affect all forests, regardless of
ownership or management, the U.S. Forest Service is charged with
managing more forest land than any other entity in the United States.
In the Unites States, forest land encompasses about 749 million
acres, or 33 percent of the total land area of the country." There
are 155 national forests and 20 national grasslands managed by
the U.S. Forest Service, encompassing 193 million acres of land,"
approximately 148 million of which are forested.1
In this article I will examine the prospects of a national
application of the CFLRP by placing the idea in the larger legal
and political context of national forest management. Part I of the
article provides a brief background on some of the overarching laws
governing national Forest management. This Part also examines
some of the reasons for the current national forest conflicts, drawing
on those laws as their basis.
716

U.S.C. § 7301 etseq.

IIntergovernmental Panel on Climate Change (IPCC), Climate Change 2007: Synthesis Report 72 (2007), available at http:/xwww.ipcc.ch/publications and data/
publications ipcc fourth assessment report synthesis report.htm.
9See, e.g., State of the Climate in 2011, 93 BUVLLETIN OF THE ANIRcAN METEOROLOGICAL SOCIETY 7 (Jessica Blunden Derek S. Arndt, eds., July 2012); USDA FS,

(June 2011).
Smith, supranote 1,at 3.
"About Us-Vleet the Forest Service, USDA FOREST SERVICE, http://ww.fs.fed.us!
aboutus/meetfs.shtml (visited July 29, 2012).
"USDA Forest Service, supranote 1,at 7.
NATIONAL REPORT ON SUSTAINABLE FoRESTs-2010
0See
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Part II ofthis article focuses on current and anticipated impacts
of global climate change on forests. There are many environentalists
who believe there should be virtually no management of our public
forests, treating them all like wilderness where nature is allowed
to takes its course, regardless of the consequences. However, as
detailed in the section below, the impacts of global climate change
are impacting forests at unprecedented intensity and frequency that
it will be difficult to justify the Forest Service standing idly by,
scientifically or politically. This background on ecological impacts
of global warming provides the basis for the urgency to overcome
impasses to allow forest management to move forward.
Next, in Part III, I examine some of the current and recent
attempts to resolve the conflicts which have resulted from the
management gridlock. These answers have included legislative
and regulatory restrictions on standing to administratively appeal
Forest Service decisions, place-based or forest-specific legislation,
and cooperative conservation strategies, including the CFLRP. This
part also discusses the philosophical as well as practical barriers of
these solutions to solving the systemic national forest management
conflicts.
Finally, in Part IV, I discuss the prospects of expanding
the CFLRP as a means to move past the status quo of conflict in
national forest management. This response to the issue would allow
the national forest system to maintain national, unifying legislation,
while allowing more input from concerned citizens and interest
groups at the local level. This answer, however, does not come
without further risk for the national forests.

I.

NATIONAL FOREST LAwS AND MANAGEMENT GRIDLOCK

Part of the complication with national forest management
arises from the fact that there are so many laws with which the
Forest Service is required to comply. The agency itself lists ninetyfive laws in its reference guides of Selected Laws Affecting Forest
Service Activities."1 While many of these laws include laws that
See Selected Laws Affecting Forest Service Activities, USDA FOREST SERVICE

(2004), http://'Www.fs.fed.us/publications/laws/selected-lawxs.pdf; Laws Passed
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generally affect administrative agencies, such as the Americans with
Disabilities Act of 1990 and the Federal Advisory Committee Act,
there are still nearly forty laws affecting management of planning,
cultural resources, minerals and mining, grazing, recreation, timber,
wilderness, wildlife, water and roads, not including environmental
laws of general applicability like the National Environmental Policy
Act, Clean Water Act and Federal Insecticide, Fungicide, and
Rodenticide Act." Only a handful of these most ubiquitous laws are
discussed in their historical context this Part, primarily due to their
prevalence in national forest management, and the current gridlock.
A. Background on Prominent National Forest Laws
In 1897, Congress passed the Forest Service Organic Act.1
The Organic Act established the first standards for managing the
Forest Reserves. It mandated the General Lands Office in the
Department of Interior, which at that time had authority over the
Forest Reserves, 16 to promulgate regulations for the protection of
the Reserves from fire and theft. It also authorized the sale of "dead,
matured, or large growth of trees ... for not less than the appraised

value." Perhaps most importantly today, The Organic Act also
laid out a purpose for the national forests: "to improve and protect
the forest..., or for the purpose of securing favorable conditions of
water flows, and to furnish a continuous supply of timber for the use
and necessities of citizens of the United States.""
Until the 1940s, management of national forests was
primarily custodial. Prior to World War I, national forests provided
Since Last Publicationof ForestService "Selected Laws" in 2003, USDA FOREST
SERVICE, http://'.Ixwww.fs.fed.us/publications/lawxs/new-laws-since-selected-lawxs.pdf.
14Id

"Also known as the Organic Administration Act, ch. 2, 30 Stat. 34 (1897) (codified
as amended at 16 U.S.C. §§ 473-481 (partially repealed in 1976)).
6Authority over the Forest Reserves was formally transferred to the Department
of Agriculture by the Transfer Act, ch. 288, 33 Stat. 628 (1905), after which the
Department ofAgriculture's Division of Forestry became the Forest Service, Act of
March 3, 1905, ch. 1405, 33 Stat. 872.
16 U.S.C. § 476 (repealed 1976).
'

16 U.S.C.

§ 475.
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less than 5 percent of the annual timber harvested in the United
States."9 During the 1950s, the Forest Service was one of the
most beloved federal agencies.2 In 1941, the annual harvest from
national forests first exceeded 2 billion board feet; by 1951, that
figure reached 4.6 billion board feet; and by 1959, it had reached 8.3
billion board feet.)
Given the increasing role of national forests in providing
timber to the country, as well as changing societal values regarding
other uses of public lands, Congress enacted the Multiple-Use,
Sustained-Yield Act (MUSYA) in 1960.22 MUSYA supplemented
the functions of the national forest system as set forth in the Organic
Act, providing five purposes for the administration of the national

forest system, stating that "[i]t is the policy of the Congress that
the national forests are established and shall be administered for
outdoor recreation, range, timber, watershed, and wildlife and
fish purposes." 23 Further, MUSYA directed the Forest Service "to
develop and administer the renewable surface resources of the
national forests for multiple use and sustained yield of the several
products and services obtained therefrom."24
While the listed multiple-use purposes of the Act may be
interpreted to place outdoor recreation, watershed protection and
fish and wildlife conservation on the same level as timber and
range production, there are several limitations with MUSYA. First,
MUSYA only applied to surface resources, thus excluding minerals,
mining, oil, and gas development from management considerations
19GEORGE

C. COGGINS, CHARLES F.

WILKINSON & JonN D. LESHY, FEDERAL PUBLIC

LAND AND RESOURCES LAw 138 (1993).
20 See, e.g., Fabulous Bear Famous

Service Fight Annual Billion-Dollar Fire,
June 2, 1952, at 50-54 (discussing the Forest Services' contributions to
recreation, wildlife management, timber, and pure and abundant water and declaring "No one can deny that the Forest Service is one of Uncle Sam's soundest and
most businesslike investments").
21
FY 1905-2011 National Summary Cut and Sold Data and Graph, USDA FOREST SERVICE, available at http://www.fs.fed.us/ forestmanagement/documents/soldharvest/documents/1905-2011_NatlSummary Graph.pdf(visitedAug. 3, 2012).
22 16 U.S.C.§§ 528-531.
2 Id. at § 528.
24
1d at § 529.
NEWSWEEK,
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on national forest lands. Second, MUSYA contains no requirement
for any type of management plans for national forests. It simply
states that the Forest Service shall give "due consideration... to
the relative values of the various resources of a particular area." 2 5
Such broad language provided no meaningful guidelines to resolve
disputes between the competing interest groups in the management
of national forest.
Relatively soon after passing MUSYA, Congress passed the
Wilderness Act of 1964 ,26 the purpose of which is:
[T]o assure that an increasing population,
accompanied by expanding settlement and growing
mechanization, does not occupy and modify all areas
within the United States and its possessions, leaving
no lands designated for preservation and protection
in their natural condition, it is hereby declared to be
the policy of the Congress to secure for the American
people of present and future generations the benefits
of an enduring resource of wilderness.
The definition of "wilderness" found in the Act contains
essentially two parts. First, under the idyllic definition, "[a]
wilderness, in contrast to those areas where man and his works
dominate the landscape, is hereby recognized as an area where the
earth and it community of life are untrammeled by man, where man
himself is a visitor who does not remain."2' The second part provides
a definition for legal purposes, stating that "[a]n area of wilderness
is further defined to mean in this chapter an area of undeveloped
Federal land retaining its primeval character and influence,
without permanent improvements or human habitations, which is
protected and managed so as to preserve its natural condition...
Furthermore, wilderness areas are (1) to be primarily in their natural
2
26

Id
16 U.S.C. §§ 1131-1136.

27

1Id.

28Id.

29Id

at§ 1131(a).
at§ 1131(c).
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state, (2) provide outstanding opportunities for solitude or primitive
and unconfined recreation, (3) generally, at least 5,000 acres in
size, and (4) also contain ecological, geological or other scientific,
educational, scenic or historical values.o
Pursuant to the Forest Service's regulations regarding
wilderness areas:
National Forest Wilderness shall be so administered
as to meet the public purposes of recreational, scenic,
scientific, educational, conservation, and historical
uses; and it shall also be administered for such other
purposes for which it may have been established in
such a manner as to preserve and protect its wilderness
character. In carrying out such purposes, National
Forest Wilderness resources shall be managed to
promote, perpetuate, and, where necessary, restore
the wilderness character of the land and its specific
values of solitude, physical and mental challenge,
scientific study, inspiration, and primitive recreation.
To that end:
(a) Natural ecological succession will be allowed to
operate freely to the extent feasible.
(b) Wilderness will be made available for human
use to the optimum extent consistent with the
maintenance of primitive conditions.
(c) In resolving conflicts in resource use, wilderness
values will be dominant to the extent not limited
by the Wilderness Act, subsequent establishing
legislation, or [these] regulations.
Technically, the Wilderness Act also created a distinct
National Wilderness Preservation System, but individual wilderness
areas are managed by the agency that had jurisdiction over the land

" Id
1 36 C.F.R. § 293.2 (1991).
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prior to them being congressionally designated as wilderness.32 So
when Congress designates an area that is part of a national forest as
wilderness, the Forest Service retains management jurisdiction over
that area.
In the passage of the Wilderness Act, Congress designated 9.1
million acres of national forest land as wilderness.3 The Wilderness
Act also mandated that the Forest Service review its classified
"primitive" areas as to their suitability for wilderness designations,
and that the President report these findings to Congress within ten
years after passage of the Act.34
In order to get Congress to pass the Wilderness Act, a
number of compromises were made to accommodate interest
groups-particularly miners and ranchers. For example, while the
existence and use of roads, motor vehicles, motorized equipment,
motorboats, landing of aircraft and structures or installations are
generally prohibited in wilderness areas, such prohibitions are
"subject to existing private rights."" Also, "the use of aircraft or
motorboats, where these uses have already become established,
may be permitted subject to such restrictions as the Secretary of
Agriculture deems desirable."36 Furthermore, the Forest Service
has some discretion to use motorized equipment for certain, limited
purposes, such as emergency rescues,3 and for "the control of fire,
insects, and diseases."
With regards to mining, nothing in the Wilderness Act
"shall prevent within national forest wilderness areas any activity,
including prospecting, for the purpose of gathering information about
mineral or other resources, if such activity is carried on in a manner
compatible with the preservation of the wilderness environment." 3 9
2 16 U.S.C. § 1131(b). Specific Wilderness Areas must also be designated by Congress. 16 U.S.C. § 113 1(a).

These areas had been previously administratively classified by the Forest Service
as "wilderness", "wild", or "canoe". 16 U.S.C. § 1132(a).
4
Id at §1131 (b).
16 U.S.C. §1131(c).
6
Id at §1133 (d).
Id at §1133 (c).
Id at §1133 (d)(1).
39Id at §1131 (d)(2).
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However, Congress created a 20-year window of opportunity
for mining interests to get established in wilderness areas by not
withdrawing wilderness areas from appropriation under mining laws
and mineral leases until January 1, 1984.40 State or privately owned
lands, including established mineral claims, which are completely
surrounded by national forest lands within designated wilderness
areas, are also assured adequate access to such properties. 1
The grazing, where established prior to September 3, 1964,
was permitted to continue, subject to reasonable regulations as
deemed necessary by the Forest Service.4 2
Western water development interests were also
accommodated by the Act with regards to national forest wilderness
areas. The Wilderness Act allows the President to
authorize prospecting for water resources, the
establishment and maintenance of reservoirs, waterconservation works, power projects, transmission
lines, and other facilities needed in the public
interest, including road construction and maintenance
essential to development and use thereof, upon his
determination that such use or uses in the specific
area will better serve the interests of the United
States and the people thereofthan will its denial.4 3
While the Wilderness Act does not specifically address
logging, the general prohibitions on commercial enterprise, roads
and motorized vehicles and equipment, combined with the legislative
history of the Act, makes it clear that Congress intended to prohibit
commercial logging.44
Numerous wilderness areas have been added to the National
Wilderness Preservation System since the passage of the Wilderness
4

at §1133 (d)(3).
41 16 U.S.C. § 1134(a), (b) (1964).
42
1d. at 1133(d)(4).
0Id

43Id
44

See, e.g., Lyng v. Northwest Indian Cemetery Protective Ass'n, 485 U.S. 439, 444
(1988) (congressional designation of wilderness "means that commercial activities
such as timber harvesting are forbidden.").
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Act. The designation of additional wilderness areas required the
passage of additional laws. While the laws that added areas to the
System after 1964 contain many of the same restrictions as the
original Wilderness Act, many wilderness statutes have different
restrictions-some stronger and some weaker-that apply only to
those specific wilderness areas.
By the 1970s, there was a growing environmental awareness
in the nation, including concerns about preservation of natural
places. In 1973, more than 12.3 billion board feet of timber was
harvested from national forests. 45 In 1974, Congress passed the
Forest and Rangeland Renewable Resources Planning Act (RPA),46
which requires the Forest Service to prepare two major planning
documents: a Renewable Resource Assessment and a Renewable
Resource Program. Under the RPA, the Forest Service was to
prepare its first Assessment by 1975, update it by 1979, and update
it again every ten years thereafter. Originally, the RPA had four
requirements for the Assessment:
(1) an analysis of present and anticipated uses,
demand for, and supply of the renewable resources...
(2) an inventory ... of present and potential renewable

resources, and an evaluation of opportunities for
improving their yield of tangible and intangible
goods and services... (3) a description of Forest
Service programs and responsibilities... [and,] (4) a
discussion of important policy considerations, laws,
regulations, and other factors expected to influence
and affect significantly the use, ownership, and
management of forest, range, and other associated
lands... 4

supra note 17.
Forest and Rangeland Renewable Resources Planning Act of 1974, Pub. L. No.
93-378, 88 Stat 476. 16 U.S.C. §§ 1601-1613 (as amended).
47 16 U.S.C. § 1601(a)(1)-(4) (1974).
45 USDA,
46
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The RPA was amended in 199048 to impose two additional
requirements for the Assessment that address concerns with global
climate change:
(5) an analysis ofthe potential effects ofglobal climate
change on the condition of renewable resources
on the forests and rangelands of the United States;
and (6) an analysis of the rural and urban forestry
opportunities to mitigate the buildup of atmospheric
carbon dioxide and reduce the risk of global climate
change.4 9
The other aspect of the RPA requires the Forest Service to
prepare a Program every five years which is to cover long-term
planning objectives for a 45-year period.5 As amended, the Program
must include at least five elements, including
(1) an inventory of specific needs and opportunities
for both public and private program investments...;
(2) specific identification of Program outputs, results
anticipated, and benefits associated with investments
... ; (3) a discussion of priorities for accomplishment
of inventoried Program opportunities ... ; (4) a
detailed study of personnel requirements ... and (5)

Program recommendations ...
Soon after passing the RPA, the 4t Circuit held that the Forest
Senice's practice of clear-cutting timber was prohibited under the
Organic Act.52 The U.S. District Court of Alaska soon applied that
holding to the Tongass National Forest." Soon thereafter, Congress
48

Food, Agricultural, Conservation, and Trade Act of 1990, Pub. L. 101-624, title
XXIV, Sec. 2408(a), 104 Stat. 4061 (Nov. 28, 1990).
49 16 U.S.C. § 1601(a)(5)-(6).
16 U.S.C. § 1602 (1974).
'Id.

W. Va. Div. of the Izaak Walton League of America, Inc. v. Butz, 522 F.2d 945
(4th Cir. 1975).
52

'3Zieske v.Butz, 406 F. Supp. 258 (D.Alaska 1975).
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amended the RPA with passage of the National Forest Management
Act of 1976 (NFMA)." In enacting NFMA, Congress declared that
the National Forest System shall be maintained in
appropriate forest cover with species of trees, degree
of stocking, rate of growth, and conditions of stand
designed to secure the maximum benefits of multiple
use sustained yield management in accordance with
land management plans.
NFMA is largely a planning statute, which, among other
things, requires the Forest Service to prepare comprehensive
management plans for each national forest, known as land and
resource management plans (LMRPs) or forest plans.56 These plans
are 15 year blueprints that allocate the various parts of the forest
to different management areas, and each type of management area
provides for certain uses and how those uses are to be conducted.5
NFMA places substantive limits on the Forest Service's logging
activities when it is designing these management plans. Some of
the enforceable standards required of the plans include being in
accordance with the provisions of MUSYA,"8 developed with public
participation," and "provid[ing] for diversity of plant and animal
communities based on the suitability and capability of the specific
land area in order to meet overall multiple-use objectives."60
The Forest Service's regulations implementing NFMA
have provided additional substantive and procedural restrictions
on the agency. The first NFMA planning regulations were adopted
in 1979, though they were soon revised in 1982.6 Updating and
amending these planning rules since then has been prolonged and
54

16 U.S.C. §§ 1600-1614.

" 16 U.S.C.
6 16 U.S.C.
7

Id

8 16 U.S.C.
'

9

§ 1601(d)(1).
§ 1604.
§ 1604(e)(1).

Id at (d).

60CId at (g)(3)(b).
6'44 Fed. Reg. 53928 (Sept. 17, 1979).
6236 C.F.R. § 219 (1982); 47 Fed. Reg. 43037 (Sept. 30, 1982).
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controversial. Attempts by the Forest Service to implement new
planning rules developed under the Clinton Administration in 2000
and the Bush Administration in 2005 and 2008 were all challenged
by environmental and resource extraction interests." The Obama
Administration's final version of its forest planning rule is still
awaiting publication.64
B. National Forest Management Conflicts
The Forest Service's inability to develop planning
regulations-the rules by which the LMRP's for each national forest
must be developed, that were not met with a legal challenge over the
past 15 years-is symbolic of the struggles the agency has had with
appeasing the various interest groups in national forest management.
Moreover, given these numerous overlapping mandates Congress
has placed on the Forest Service, it is not surprising that the Forest
Service has argued that these multiple statutory obligations, along
with the numerous substantive and procedural hooks these laws
provide litigators, have resulted in a "process predicament" leading
to "analysis paralysis".6 5
As an example of the challenges the Forest Service refers
to, in the five-year span from January 1, 2007 through December
31, 2011, the agency issued responses to more than 1,100 decisions
which were appealed through the administrative process.66 Many of
these "responses" included multiple appeals of the same decision
6 See

American Forest and Paper Association v. Veneman, No. 1:01-cv-00871-GK
(D.D.C.) (complaint filed April 20, 2001) (challenge to the 2000 forest planning
regulations); Citizens for Better Forestry v. USDA, 481 F. Supp. 2d 1089 (N.D. Cal.
2007) (holding that the 2005 planning regulations violated the Administrative Procedures Act, National Environmental Policy Act, and Endangered Species Act); and
Defenders of Wildlife et al., v. Schafer et al., no. C08-02326 (N.D. Cal.) (complaint
filed May 6, 2008) (challenge to 2008 planning regulations).
4
See National Forest System Land Management Planning, 76 Fed. Reg. 8480 (Feb.
14, 2011) (proposed Feb. 14, 2011).
See USDA Forest Service, THE PROCESS PREDICAMIENT: How STAJTUTORY, REGLLATORY, AND ADMINISTRATJVE FACTORS AFFECT NATIONAL FOREST MANAGEMENT
6

(2002).
data-

USDA FOREST SERVICE, FOREST SERVICE ENVIRONM\ENTAL APPEAL RESPONSES,
base available at http://www.fs.fed.us/appeals (accessed August 2, 2012).

2012-2013]

FOREST LANDSCAPE RESTORATION

123

or project. In total, the Forest Service received more than 2,300
individual appeals over that five-year timeframe.6 These included
appeals of forest plan amendments, motorized recreation allocations,
timber sales, grazing allotments, road projects, and oil and gas
leases.68 These responses did not include "objections" filed against
hazardous fuel reduction projects implemented under the Healthy
Forests Restoration Act of 2003 (HFRA),69 which are not subject
to appeal but to a pre-decisional administrative review process.,
In Fiscal Years 2006-2008, 49 out of 121 HFRA projects subject to
objection were objected to during the pre-decisional process."
Many have pointed to the sheer number of appeals as a sign
of abuse of the Forest Service's administrative process, primarily
by environmental organizations.7 2 These critics of the appeals
process point to the fact that relatively few of the appeals result in
the decisions actually being reversed. Indeed, according the Forest
Service's appeals database, only about 6 to 8 percent of the appeals
resulted in decisions being reversed in whole or in part from 2007
through 2011.7 However, that figure only tells part of the story of the
effectiveness of appeals. During that same time period, excluding
the appeals that were dismissed for procedural reasons,7 only 57
percent of the appeals resulted in the underlying decision being
wholly affirmed. Another 35 percent of the appeals resulted in the

67Id
6SId.
69Pub.

L. 108-148, 117 Stat. 1887 (codified at 16 U.S.C. § 6501 et seq.)

70 16 U.S.C.
7U.S.

§6515.

Government Accountability Office (GAO),

FOREST SERVICE: INFORMATION ON

APPEALS, OBJECTIONS, AND LITIGATION INVOLVING FUEL REDUCTIoN ACTIVITIEs, FISCAL
YEARS 2006 THROUGH 2008 (GAO-10-337, March 2010).
72

This is not anew complaint. See, e.g., Carl Tobias, Fact, Fiction, and Forest Service Appeals, 32 NAr. RESOURCEs J. 649 (1992); Statement of Representative Helen
Chenowith, House of Representatives, Committee on Resources, Subcommittee on
National Parks, Forests and Lands, THE EFFECTIVENESS OF TIE U.S. FOREST SERVICE'S
ADMINISTRATIVE APPEALS PROCEDURES, AND THE COSTS To TAXPAYERS 15, 16 (Serial
No. 104-90, June 20, 1996).
Calculated by author from USDA Forest Service, supranote 66.
74

Approximately 19 percent of appeals were dismissed for being untimely, for procedural reasons, or because the decision was not subject to appeal. Id.
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decision being affirmed "with instructions" or withdrawn." Thus,
from the appellants' perspectives, the appeals process resulted in
at least some type of change to the decision, or the appellant was
satisfied enough to withdraw their appeal, 43 percent of the time.
The intention of raising the number of appeals here is not to
discuss problems, real or perceived, with the Forest Service's appeals
process.76 However, the number of appeals as well as their outcomes
does demonstrate important characteristics about national forest
management. First, the total number of appeals filed-averaging
nearly 470 a year over recent history-shows just how contentious
Forest Service decisions are. Moreover, it also demonstrates
how concerned the public is over national forest management.
Filing an appeal with the Forest Service required the appellant to
have participated in the decision-making process in order to have
standing to file an appeal. Furthermore, it demonstrates that the
participatory mechanisms institutionalized in national forest and
other enviromnental laws affecting Forest Service decisionsformal public notice and comment, review of draft environmental
documents, public hearings, and administrative appeals and citizen
suits-have been ineffective at meeting the conflicting demands of
a varied group of users and public concerned with national forest
management.

7Id
6These appeal statistics are now likely moot as Congress has passed a law replacing the Forest Service's appeals process with a pre-decisional objection process for
most Forest Service decisions. See 2012 Consolidated Appropriations Act, § 428
Pub. L. 112-74, 125 Stat. 1046 (applying section 105(a) of the HFRA, providing for
a pre-decisional objection process, to proposed actions of the Forest Service in lieu
of the Appeals Reform Act, 16 U.S.C. 1612 n. §§ (c), (d), and (e) of§ 322 Pub. L.
102-381). Appeals available to project applicants under 36 C.F.R. § 251 and appeals
of forest plans or amendments themselves under 36 C.F.R. § 219 are not affected.
This pre-decisional objection process would have applied to 83 percent, or more
than 1,900 of the appeals filed with the Forest Service from 2007-2001. Calculated
by author from USDA Forest Service, supra note 66. See Part III.A infra for further
discussion.
77
See 16 U.S.C. § 1612 n. (c), Pub. L. 102-381, title III, Sec. 322, Oct. 5, 1992, 106
Stat. 1419; 36 C.F.R. § 215.13 (2011).
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These figures also provide some tangible evidence for the
notion that there is a large degree of public distrust of the Forest
Service.7 Part of many environmentalists' distrust stems from the
believe that, despite its multi-use mandates, the Forest Service
uses management as an excuse for logging-to "get the cut out." 9
Unfortunately, this suspicion is not baseless. For example, during
the height of the northern spotted owl litigation in the Pacific
Northwest in the early 1990s, a federal judge prohibited the Forest
Service from logging in national forests in Washington, Oregon and
Northern California prior to creating LMRPs for those forests. In
that case, Judge Dwyer stated: "More is involved here than a simple
failure by an agency to comply with its governing statute. The most
recent violation of NFMA exemplifies a deliberate and systematic
refusal by the Forest Service ... to comply with the laws protecting
wildlife."80
More recently, environmentalists' level of distrust was
apparent in arguments against the Forest Service's attempts to
streamline logging projects with the stated goal of reducing the risk
of wildfires." For example, an analysis of media coverage showed
" See, e.g., Kimberly Hausbeck, The Little Engine That Could: The Success ofthe
Stewardship Contracting Authority, 32 WM. & MARY ENVTL. L. & POCY REv. 33,
34 (2007), citing Communities and Forests: Where People Adeet the Land 10-11,
116-30, 163, 170, 172-74 (Robert G. Lee & Donald R. Field eds., 2005); Heather
S.Fredriksen, The Roadless Rule That Never Was: Why Roadless Areas Should Be
Protected Through NationalForest Planning Instead ofAgency Rulemaking, 77 U.
CoLo. L. REv. 457, 464 (2005), citing Michael P. Dombeck et al., From Conquest to
Conservation: Our Public Lands Legacy 99 (2003).
"See, e.g., Steve Hinchman, Forest Service Can't Get the Cut Out, HIGH COUNTRY
NEws 12-13 (Dec. 14, 1992); Marcia Franklin, An Idaho Forest Is Told: Log, HIGH
COUNTRY NEws 15 (Dec. 14, 1992); Timothy Egan, Forest Supervisors Say Politicians Are Asking Them to Cut Too M4uch, N.Y. TIMEs (Sept. 16, 1991) available
at

http://'xww.nytimes.com/1991/09/16/us/forest-supervisors-say-politicians-are-

asking-them-to-cut-too-much.html?pagewanted=all&src=pm (last visited Aug. 6,
2012).
" Seattle Audubon Soc'y v. Evans, 771 F. Supp. 1081, 1090 (WD. Wash. 1991).
11See, e.g., Mike Dennison, Governors Argue Money Is Key to Saving Resource,
GREAr FALLS TRmUNE (June 19, 2003) available at http://articles.latimes.com/2003/
aug./12/nation/na-bushl2; Edwin Chen, Bush Pushes 'Healthy Forests' Plan,
Los ANGELES. TiMEs (Aug. 12, 2003) available at http://newsmine.org/content.
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that the most commonly expressed unfavorable beliefs ofthe Healthy
Forest Initiative (HFI) and Healthy Forests Restoration Act (HFRA)
included the view that these programs were an excuse to increase
logging, weaken environmental protections and reduce public input.
" Once again, it seems that this distrust was not misplaced. The most
significant threats of wildfire are those that occur in the wildlandurban interface (WUI), where housing and other development
abut or intermix with wildlands, to which the HFI and HFRA are
purportedly aimed. The HFRA requires that at least 50 percent of the
fuel treatment expenditures under the act take place within 1.5 miles
of the HUI. However, a 2004 audit by the Forest Service revealed
that the number of acres treated adjacent to or within the WUI "was
limited" and that priority was not given to the area where the risk to
the community was greatest-i.e., the HUL84 Further, a review of
all fuels treatments implemented across the Western United States
under the National Fire Plan from 2004 to 2008, found that only 3
percent of the area treated was within the WUI, and only another 8
percent was in an additional 1.5 mile buffer around the WUI.81
These are just some of many overriding reasons that have led
to the Forest Service's management condition. However, perhaps it
is also due in part to the large legal and societal changes over the past
several decades to which neither the Forest Service nor the national
forest stakeholders have adjusted. Additionally, recent legislative
efforts have been too short-sighted to address such systemic issues,
php?ol=nature-health /environment/forests/excuse-to-log.txt.
82
See, e.g, JAYNE F. JOHNsoN et al., U.S. POLICY RESPONSE TO TIE FUELS MANAGEMENT PROBLEM: AN ANALYSIS OF TIE PUBLIC DEBATE ABOUT TIE HEALTHY FoRESTS INITIArIVE AND HEALTHY FORESTs RLSTORAiON ACT, IN FUELS IVIANAGEMENT--How To
MEASRL SUCCESS: CONFERENCE PROCEEDINGs, 59-66 (Patricia L. Andrews & Bret

W. Butler eds., 2006) available at http://xwww.fs.fed.us/rm/pubs/rmrs_pO4l/rmrs

p041_059 066.pdf (visited Aug. 6,2012).
" 16 U.S.C. §§ 6511(16), 6513(d)(1)(A).
84 USDA OFFICE OF INSPECTOR GENERAL, AUDIT RLPORT: IMPLEMENTATION OF TiH
HEALTHY FORESTS INITIATIVE, 8 (Sept. 6, 2006) available athttp://www.usda.govioig/

webdocs/08601-6-AT.pdf (visited Aug. 6, 2012).
* Tania Schoennagel et al., IMPLEMENTATION OF NArIoNAL

FIRE PLAN TREATMENTS
NEAR TIE WILDLAND-URBAN INTERFACE IN TIE WESTERN UNITED STATES, 106 Proceed-

ings of the National Academy of Science 10706 (2009).
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instead focusing on narrow issues to appease targeted stakeholders.
While many have discussed and sought to address this gridlock,
it becomes a more pressing issue in light of the impacts of global
climate change as discussed in the next Part of this article.

II. THE

IMPACTS OF GLOBAL CLIMATE CHANGE ON NATIONAL

FORESTS
Within this climate of management gridlock, the global
atmospheric climate is getting warmer, and the rate at which it is
getting warmer is increasing." Since the start of the 21st century
(2000-2011), each year has been one of the twelve warmest years on
record." The year 2011 also marked the 35th consecutive year that
the yearly global temperature was above the 20th century average
of 57.00 F." Global average temperature increase offers a simplified
tool for examining more complex regional and seasonal climate
changes. For example, over most land areas, the number of cold
days and cold nights has become less frequent while the number of
hot days and hot nights has increased in frequency."
Over the next century, forests around the globe are expected
to be significantly affected by climate change. Although the impacts
of these changes on forests are likely to differ regionally, some
general predictions can be made. For example, over the past 50
years, precipitation in the Eastern United States has increased,"0
while the areas of the Western United States, particularly the Rocky
Mountains and Southwest, have become drier.9 1 For the nation as
a whole, there has been an overall increase in precipitation and
no clear trend in drought, but increasing temperatures have made
" See IPCC, supra note 8, at 30.
"National Oceanic and Atmospheric Administration, National Climate Data Cen-

ter, State of the Climate Global Analysis Annual 2011, http://www.ncdc.noaa.gov/
sotc/global/2011/13 (last visited July 31, 2012).
* Id.
"See IPCC, supra note 2, at 30.
90 Id
91 See U.S. GLOBAL CHANGE RESEARCH PROGRAM, GLOBAL CLIMATE CHANGE IMPACTS

ON TIE UNITED STATES 31 (Thomas R. Karl, Jerry M. Melillo & Thomas C. Peterson

eds., 2009).
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droughts more severe and widespread than they would have been
otherwise."
Global climate change will affect forests indirectly and
directly, through factors such as soil moisture and heat stress. The
indirect stresses, largely through a combination of drought, insects
and pathogens, and fire, will compromise the vitality of forests
in the United States, and ultimately, as some have argued, their
sustainability.

A. Increases in Wildfire Frequency, Size, Total Burned Area,
and Intensity
Growing scientific evidence indicates that global climate
change will increase the numberand size of individual wildfires, and
the total amount of forest burned annually-both around the globe
and in the United States.94 A study of the Western United States,
which collated detailed data from 34 years of U.S. Western wildfires
with temperature, snowmelt and streamflow records, documented
that since 1986, longer, warmer summers have resulted in a fourfold
increase of major wildfires (greater than 400 hectares (or 988.422
acres) and a sixfold increase in the area of forest burned, compared
to the period from 1970 to 1986. Under the Bush Administration,
a large amount of attention for the increased wildfire activity in the
Western United States was attributed to forestry and fire suppression
activities in the 19th and 20th Centuries-"a century of wellintentioned but misguided land management." 9 6 However, this 2006
92See IPCC, supranote 8, at 31.

Donald McKenzie et al., Global Warming and Stress Complexes in Forests of
Western North America 319 in 8 DEVELOPMENTS INENVTL. SCIENCE (Andrzej Bytnerowicz et al. eds., 2008).
94 Timothy J. Brown et al., The 1mpact of Twenty-first Century Climate Change on
Wildland Fire Dangerin the Western United States: An Applications Perspective,
93

62 CLIMATIC CHANGE 365 (2004).
95 Anthony L. Westerling et al., Warming and Earlier
Forest Wildfire Activity, 313 SCIENCE 940-43 (2006).

Spring Increase Western US.

9 See, e.g., White House, Healthy Forest: An Initiative for Wildfire Prevention and

Stronger Communities (Aug. 22, 2002), available at http://georgewbush-whitehouse.archives.gov/ infocus/healthyforests/toc.hitni (visited Aug. 4, 2012).
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study concludes that although logging, fire suppression and other
"land-use history is an important factor for wildfire risks in specific
forest types ... the broad-scale increase in wildfire frequency across

the Western United States has been driven primarily by sensitivity
of fire regimes to recent changes in climate over a relatively
large area." Other scientific studies have confirmed the growing
importance of the role of climate change in wildfire occurrences
across the Western United States. 8
This distinction in the causation of the increased western
wildfires is important. "If increased wildfire risks are driven
primarily by land-use history, then ecological restoration and fuels
management are potential solutions. However, if increased risks
are largely due to changes in climate during recent decades, then
restoration and fuels treatments may be relatively ineffective in
reversing current wildfire trends."9
This is not to say that human fire-suppression and logging
practices have not had a major impact on the fire regimes in the
West. In fact, these management practices have made a bad situation
worse. This becomes apparent when looking at historic fire regimes
over the past several thousand years. Since the mid-1800s, fire
activity trends have strongly diverged from what would be predicted
by climate alone, and current levels of fire activity are clearly out of
equilibrium with the modern climate conditions. 0 0 Human activities,
97Westerling et al., supranote 86, at 943.
98 See, e.g., Jay D. Miller et al., Trends and Causes of Severity, Size, and Number
of Fires in Northwestern California, USA, 22 ECOLOGICAL APPLICATIONS 184, 194

(2012); Timothy J. Brown et al., supra note 94; Penelope Morgan et al., M4dtiseason ClinateSynchronized Forest Fires Throughout the 20th Century Northern
Rockies, USA, 89 Ecology 717 (2008); Jeremy S. Littell et al., Climate and Wildfire
Area Burned in Western U.S. Ecoprovinces, 1916-2003, 19 ECOLOGICAL APPLICATIONS 1003 (2009); Jay D. Miller et al., Quantitative Evidence for Increasing Forest
Fire Severity in the Sierra Nevada and Southern Cascade Mountains, California
andNevada, USA, 12 ECOSYSTEMS 16 (2009).
9
9Id. at 940, citing Jennifer L. Pierce et al., Fire-induced Erosion and Millennialscale Climate Change in Northern Ponderosa Pine Forests, 432 NATURE 87-90
(2004); Tania Schoennagel et al., The Interaction ofFire, Fuels, and Climate across
Rocky Mountain Forests, 54 BIOSCENCE 661-76 (2004).
" Jennifer R. Marlon et al., Long-term Perspective on Wildfires in the Western
USA, 109 PROC. NATL. AcAD. Sci. E535-43, E541 (published on-line Feb. 14,2012),
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including grazing, road building and fire suppression, have actually
created a fire "deficit" that has been growing throughout the 20th
Century.' 0 ' In other words, despite the increase of wildfires since the
late 1980s, the Western United States should be experiencing more
wildfires than are actually occurring if climate alone was the sole
factor. Instead, forestry policies have helped create a scenario where
"[m]ore dramatic increases in temperature or drought are likely to
produce a response in fire regimes that are beyond those observed

during the past 3,000 y[ears].""
The impacts of these increased forest fires go beyond direct
environental impacts, many of which may have occurred naturally.
They are extremely costly in social and economic terms, in the
loss of property and the direct cost of firefighting activities, not to
mention the loss of human life. The first billion dollar U.S. weather/
climate disaster attributed to fire did not occur until 1991.103 The
21st Century started with billion dollar wildfire disasters in seven of
the first ten years.104

While recent scientific studies have concluded that climate is
the primary factor causing forest fires in the Western United States
becoming more frequent, larger, and burning a larger overall area,

a more important issue may be whether these wildfires are also
becoming more intense. After all, a common natural characteristic
of many forest types, particularly those in the Western United States,
is the role of fire as a defining feature.105 Many forest ecosystems
are adapted to frequent wildfire, with plant and animal species
evolving with close linkages, or even dependence, on fire. Thus,
while concerns of increased fire may be appropriate for social and
available at http://",www.pnas.org/content/109/9/E535 (visited Aug. 4, 2012).
0aId.at E540.
1o2Id at E541.
103 NOAA National Climatic Data Center, Billion Dollar U.S. Weather/Climate
Disasters 1980-2011, available at http://xwww.ncdc.noaa.gov/billions/ (last visited
Aug. 4, 2012).
104Id

"oSee generally Stephen F. Arno & Carl E. Fiedler, MIMICKING NATURE's FIRnE: RESTORING FIRE-PRONE FoRESTS IN THE WEST (2005); Reed F. Noss et al., Managing
Fire-prone Forests in the Western United States, 4 FRONTIERS IN ECOLOGY AND TIH
ENVIRONNMENT 481 (2006)
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economic concerns, in ecological terms, the absence of fire is a more
serious detriment than the abundance of fire. 1
Thus, for consideration of ecosystem impacts, the intensity,
or severity, of a wildfire is probably more important than size or
total numbers of acres burned. Like most wildfire science issues, this
is not a straight-forward question. Different forest ecosystems and
geographic areas are characterized by different natural fire regimes.
For example, moist, higher elevation and/or higher latitudinal
forests are historically characterized by infrequent, highly severe
fires, meaning "catastrophic" fires that kill large percentages of trees
are normal. However, many diy, lower-elevation pine forests are
naturally characterized by frequent, low-severity fires that tend to
smolder across the landscape without causing a significant amount
of tree mortality. Likewise, in the post-1986 western fire scenario,
some forest types have seen a dramatic increase in fire severity (e.g.,
low- and middle elevation, drier forest types), while others have
shown no detectable difference (e.g., middle- and high elevation,
moist forest types)." However, for those forest types exhibiting
increases in the extent of high severity fires, post-fire erosion, stream
sedimentation, nutrient cycling, natural forest regeneration, habitat
fragmentation and carbon sequestration will also be increasingly
impacted.10 s In one ecoregion studied, the forest types most affected
by increasing fire severity are those which (1) form the majority of
the National Forest landbase; (2) support most remaining habitat for
a suite of old-forest dependent carnivores and raptors: (3) see the
most intensive resource extraction and recreation use; and (4) are
experiencing rapid growth in human population.' 09
While fire is a natural part of forest ecology, the loss of large
amounts of trees at a time, above the historic and natural norms,
o6 See, e.g., id; Jay D. Miller et al., QuantitativeEvidence for Increasing Forest
Fire Severity in the SierraNevada and Southern CascadeMountains, California
andNevada, USA, 12 ECOSYSTEMS 16, 17 (2009).
10 Compare id with Jay D. Miller et al., Trends and Causes of Severity Size, and
Number ofFires in NorthwesternCalifornia,USA, 22 EcoLoGicAL APPLICATIONs 184

(2012).
" Jay D. Miller et al., supranote 106, at 28.
" Id.
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also has the potential to disrupt the global carbon cycle. From 2000
through 2009, wildfires burned an average of 6.8 million acres of
forest in the United States-more than double the decadal average
of the preceding three decades.110 Although over the long-term,
large forested landscapes should have a carbon balance of nearly
zero,'" terrestrial ecosystem in the Northern Hemisphere currently
play a critical role in slowing down the atmospheric accumulation
of anthropogenic carbon dioxide,' with the forests in the United
States acting as the largest net carbon sink in the Northern
Hemisphere.' Although estimates vary widely, the forest sector
accounts for between 65 and 91 percent of all carbon sequestration
in the United States.'" "If wildfire trends continue, at least initially,
this biomass burning will result in carbon release, suggesting that
the forests of the Western United States may become a source of
increased atmospheric carbon dioxide rather than a sink, even under
a relatively modest temperature-increase scenario.""'

n0Natl. Interagency Fire Center, Total Wildland Fires andAcres (1960-2009), http://
www.nifc.gov/'firelnfo/firelnfo stats totalFires.html (last visited Aug. 4,2012)
"I Daniel M. Kashian et al., Carbon Storage on Landscapes with Stand-replacing
Fires, 56 BIoSCIENCE 598-606 (2006).
"'See, e.g., Philippe Ciais et al., Can We Reconcile Atmospheric Estimates of the
Northern TerrestrialCarbonSink with Land-basedAccounting?, 2 CURRENT OPINIoN FN ENVTL SUSTANABILITY 1-6 (2010).
11 Christine L. Goodale et al., Forest Carbon Sinks in the Northern Hem isphere,
12 ECOLoGcAL APPLICATIONs 891-99, 897 (2002); see also Richard Birdsey et al.,

ForestCarbon Management in the United States: 1600-2100, 35 J. Enytl. Quality
1461-69 (2006).
114Peter B. Woodbury et al., CarbonSequestration in the US. Forest Sector from
1990 to 2010, 241 FOREST EcoLoGY AND MANAGEMvENT 14 (2007).
"5Anthony L. Westerling et al., supra note 86, citing S. W Pacala et al., Consistent Land- and Atmosphere-Based US. CarbonSink Estimates, 292 SCIENCE 2316
(2001), see also DAvID SCHIMEL & B. H. BRASWELL, TIM ROLE OF MID-LATITLTDE MOUNTAINS IN THE CARBON CYCLE: GLOBAL PERSPECTIVE AND A WESTERN U.S. CASE STUDY,

449-56 in

GLOBAL CHANGE AND MOUNTAIN REGIONs: AN OVERVIEW OF CURRENT

KNOXWLEDGE (UlIi

M. Huber et al. eds., 2005).
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B. Insect Disturbances
"Forest insects and pathogens are the most pervasive and
important agents of disturbance in North American forests, affecting
an area almost 50 times larger than fire and with an economic impact
nearly five times as great."116 Insects play critical roles in forest
ecosystems, such as decomposition, food sources, and suppressing
weeds. However, they can become "pests" when their populations
achieve high levels. Such outbreaks can cause damaging levels
1 ' Warmer temperatures assist
of defoliation and tree mortality."
insect outbreaks in two ways: "(1) drought stress makes trees more
vulnerable to attack and (2) insect populations respond to increased
temperatures by speeding up their reproductive cycles.""'
Though, like fire, some pest disturbances may be critical for
maintaining long-term ecosystem integrity, global climate change
has the potential to disrupt current associations between important
insects and their forest hosts.119 So while "pest" may typically
be a tenn more apt to describe the impacts of insects because of
their economic and social impacts, the disturbance of co-evolved
relationships between insects and trees by global climate change
"could have devastating ecological consequences that will eventually
impact the survival of their host trees. 1 l20
Some of the scientific predictions of climate change
on forest insects include sweeping shifts in herbivory rates,
altered distribution, and outbreak frequency of key insect pests,
unpredictably altered relationships with natural enemies, and a
general decrease in biodiversity.'2 Climate is an important factor in
"6Jesse A. Logan et al., Assessing the inpacts of Global Warming on ForestPest
Dynamics, 1 FRONTIERs ECOLOGY AND THE ENVIRONMENT 130 (2003).
117See, e.g., Borys Tkacz et al., ForestHealth Conditions in North America, 155
ENVTL POLLUTION 409, 410 (2008).
"Donald McKenzie et al., supranote 93, at 326.

"I Jess A. Logan et al., supranote 116.
120 d
121Id. at 131, citing David W Williams & Andrew M. Liebhold, Herbivorous
Insects and Global Change: PotentialChanges in the SpatialDistribution of Forest
Defoliators,22 J.BIOGEOILAPHY 665-71 (1995); Richard A. Fleming, A Vlechanistic Perspective ofPossible Influences of Climate Change on DefoliatingInsects in
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defining the ranges of most insect species of temperate regions.122 As
cold-blooded creatures, or poikilotherns, insects grow as a function
of temperature and their growth rates, generation times, fecundity,
and survivorship are primarily temperature-dependent. 123 In short,
the majority of scientific studies assessing individual pest species'
responses to climate change indicate intensification in all aspects of
outbreak behavior. 124
There are already numerous examples of recent forest
insect outbreaks in North American. For example, mountain pine
beetle outbreaks increased in area throughout the Western United
States from 2003 through 2005.1' Lodgepole pine forests have
been affected the most. There was more than 6.8 million acres of
mountain pine beetle mortality in 2010, accounting for 74 percent of
all forest pest mortality in the United States. 16 Alaska experienced
a large outbreak of spruce beetle in the 1990s with mortality levels
exceeding 90 percent in many areas. Recently insect-favorable
weather conditions (mild winters and warm summers) have led to
growing populations in Arizona. New Mexico, Colorado, Utah,
Wyoming, Idaho, Montana and Washington. 127 While native to North
American forests, these recent bark beetle (mountain pine beetle,
spruce beetle and ips beetle) population eruptions have exceeded the
North America's BorealForests,30 SILvAFENNICA 281-94 (1996); Phyllis D. Coley,
Possible Effects ofClimate Change on Plant/HerbivoreInteractionsinAdoist Tropical Forests,39 CLAAIc CHANGE 455-72 (1998).
122DAVID W. WILIAMS et al., EFFECTS OF CLIMATE CHANGE ON FOREST INSECT AND
U.S. FORESTS To ENVIRON-

DISEASE OUTBREAKS 455, 456, in RESPONSE OF NORTHERN
MENTAL CHANGE (Robert A. Mickler et al. eds., 2000).

123Id. at 457, citing Boris P. Uvarov, Insects and Climate, 79 TRANSACTIONS OF TIE
ENTOMOLOGICAL SOCIETY OF LONDON 1-247 (1931); Herbert G. Andrewartha & L.
Charles Birch, Tim DISTRIBUTION AND ABUNDANCE OF ANuAs (1954).
24

Id.at 136.
Borys Tkacz et al., Forest Health Conditions in North America, 155
LUTION 409, 411 (2008).
1

125

126USDA

Forest Service, FOREST

ENVTL POL-

INSECT AND DISEASE CONDITIONS IN TIE UNITED

2010 Update 2 (2012) (2010 mortality was down slightly from 8.8 million
acres in 2009).
127David W. Williams et al., supranote 122, citing USDA Forest Service, FOREST
INSECT AND DISEASE CONDITIONS IN THE UNITED STATES, 2005 (2006); USDA Forest
STATES:

Service 2010 Update, supranote 126, at 10.
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frequencies, impacts, and ranges documented during the previous
125 years.12
Non-native, exotic insect species have also been growing
in populations and ranges in recent decades. Since introduced into
the United States in 1979, the gypsy moth has spread to seventeen
states, primarily in the Northeastern United States, defoliating
1.2 million of trees in 2010.129 However, future climatic and pest
invasion models predict a 90 to 100 percent probability of gypsy
moths expanding their range to all 48 conterminous states in the
future.13 1In 2002, the exotic emerald ash borer, a native of Asia, was
first reported killing ash trees near Detroit, Michigan.'1 As of 2010,
it was known in 15 states. 1
Insect and fire disturbances clearly interact, often
synergistically, compounding rates of change in forest ecosystems.13
C. Drought Stress
"Drought is a recurring extreme climate event over land
characterized by below-normal precipitation over a period of
months to years. Drought is a temporary diy period, in contrast to
the permanent aridity in arid areas." 1 With global climate change,
"[h]igher temperatures increase the water-holding capacity of the
atmosphere and thus increase potential evapotranspiration. Hence
global warming not only raises temperatures, but also enhances
drying near the surface.""3 While parts of the planet are expected
128Kenneth F. Raffa et al., Cross-scale Drivers ofNaturalDisturbances Prone to
Anthropogenic Amplification: The Dynamics ofBark Beetle Eruptions, 58 Biosci-

501 (2008).
Forest Service 2010 Update; supranote 126, at 4.
130 Logan et al., supranote 116, at 135-36.
"IWilliams et al., supranote 122, at 411.
USDA Forest Service 2010 Update, supranote 126, at 8.

ENCE

129USDA

Mckenzie et al., supra note 93, at 320; citing Thomas T. Veblen et al., Disturbance Regines and Disturbance Interactions in a Rocky MountainSubalpine Forest, 82 J. ECOLOGY 125-35 (1994).
4
13 Aiguo Dai, Drought Under Global Warming: A Review, 2 CLIMLFE CHANGE 45

(2011).
Aiguo Dai et al., A Global Dataset ofPalmerDrought Severity Index for 18702002: Relationship with Soil Aoisture and Effects of Surface Warming, 5 J. HY-
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to become wetter over the next century, many climate models
demonstrate aridity increases since the late 20th century and predict
severe drought by the 2060s over most of North America, excluding
Alaska and northern Canada. 1 6
Recent increases in tree mortality and die-offs, which have
been triggered by drought and/or high temperatures, raise the
possibility that increased forest mortality may already be occurring
in some locations in response to global climate change. 1 Tree
mortality rates have increased across temperate and boreal forest
types in the Western United States, with the background mortality
rates doubling between seventeen and twenty nine years, which
have been attributed primarily to increases in temperature and water
deficits."13 A persistent doubling of background mortality rate would
ultimately cause greater than a fifty percent reduction in a forest's
average tree age as well as a potential reduction in average tree
size. 139 At broad scales, drought-related forest mortality has been
most frequently reported near the margins of a species geographic
or elevation range where climate, particularly water stress, is often
presumed to be a limiting factor in the species range. 140
Increased temperatures appear to exacerbate the effects of
drought on trees, and have been linked to region-wide die-offs and
increases in background mortality in forests."'1 More specifically,
1129 (2004).
See, e.g., Aiguo Dai, supranote 134, at 58.
7
1 Craig D. Allen et al., A GlobalOverview ofDroughtandHeat-inducedTree Mortality Reveals Emerging Climate Change Risks for Forests, 259 FOREST ECOLOGY
AND MANAGEMEwrN 660, 661 (2010).
Phillip J.van Mantgem et al., WidespreadIncreaseofTree MortalityRates in the
Western UnitedStates, 323 SCIENCE 521-24 (2009).
"Id.at 521.
140Allen et al., supranote 137, at 668, citing C. D. Allen & David D. Breshears,
Drought-inducedShift ofa Forest-woodlandEcotone: RapidLandscapeResponse
DROMETEROLOGY 1117,
6

to Climate Variation, 95

PROCEEDINGS

OF TiH

NATIONAL

ACADEMY OF

SCIENCES

14839-42 (1998); Wendy Foden et al., A ChangingClimate Is Erodingthe GeographicalRange of the Namib Desert Tree Aloe Through PopulationDeclines and
DispersalLags,13 DIVERSITY AND DISTRIBUTIONs 645-53 (2007); Alistair S. Jump et
al., The Altitude-for-latitude Disparityin the Range Retractionsof Woody Species,
24 TRENDS IN ECOLOGY AND EVOLUTION 694-701 (2009).
141Henry D. Adams et al., TemperatureSensitivity of Drought-inducedTree Mor-
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"global-change-type drought" has been found to be the specific
cause of more than 2.5 million acres of piflon pine die-offs in the
Southwest.142 Similarly, in the Eastern United States, increased
mortality among oaks, particularly in the red oak family, have been
reported from Missouri to South Carolina in relation to multi-year
and seasonal droughts in the 1980s-2000s.' 11
Hotter, longer and more frequent droughts may trigger
widespread woody vegetation shifts through regional die-offs.'14
The consequences of regional tree die-off may include reduction in
habitat for wildlife, increases in exotic species invasions, formation
of new ecological communities, alterations to the hydrologic cycle,
and temporal disruptions in ecosystem goods and services, including
carbon sequestration. 145

III. EXISTING ANSWERS TO THE STATUS QUO OF NATIONAL
FOREST MANAGEMENT

While global climate change may have been the ultimate
cause of many of the forest health issues facing the national forests
over recent history, it was not the cause of the management gridlock.
Different solutions and strategies have been attempted to rectify, or
tality: Implications for Regional Die-off under Global-change-type drought, 106
PROCEEDINGS OF THE NATIONAL ACADEMY OF SCIENCES 7063--66 (2009).
14 David D. Breshears et al., Regional egetation Die-offin Response to Globalchange-type Drought, 102 PROCEEDINGS OF THE NATIONAL ACADEMY OF SCIENCES
15144-48 (2005).
143Allen et al., supra note 137, at 666, citing Steven L. Voelker et al., Individual
Tree and Stand Level Influences on the Growth, Vigor and Decline ofRed Oaks in
the Ozarks, 54 FOREST SCIENCE 8-20 (2008); Barton D. Clinton et al., Canopy Gap
Characteristicsand Drought Influences in Oak Forests of the Coweeta Basin, 74
ECOLOGY 1551-58 (1993).
144See, e.g., Henry D. Adams et al., supranote 141.
145 Id, citing Anke Jentsch et al., A New Generation of Clinate-change Experinents: Events, Not Trends, 5 FRONT ECOLOGY AND TiH ENVIRONMENT 365-74 (2007);
David D. Breshears et al., supra note 142, at 15144-48; Bettina M. J. Engelbrecht
et al., Drought Sensitivity Shapes Species Distribution Patterns in Tropical Forests,
447 NAITRE 80-82 (2007); JW Williams et al., Projected Distributions ofNovel and
DisappearingClimates by 2100 AD, 104 PROCEEDINGS OF THE NATIONAL ACADEMY OF
SCIENCES 5738-42 (2007).
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at least improve, the impasses facing the Forest Service, including
new legislative mandates and agency regulations, as well as less
formal policy mechanisms. These existing responses have included
top-down as well as bottom-up approaches to the issue, though none
has been able to solve the systemic problem.
A. Restrictions on Ability to Challenge Forest Service Decisions
Perhaps the most straight-forward strategy to address the
gridlock has simply been to reduce the public's ability to challenge
decisions made by the Forest Service. If the perceived problem of
the Forest Service's inability to move projects forward is the number
of administrative appeals and subsequent lawsuits, then the answer
must be to simply restrict the rights of individuals and organizations
to file an appeal. If a party is unable to file an appeal, that party
is unable to file a lawsuit for failure to exhaust administrative
remedies. 146
In 1992, the Forest Service proposed to allow for appeals of
Forest Plans only, and not of individual projects. 147 Soon thereafter,
Congress enacted the Forest Service Decisionmaking and Appeals
Reform Act (ARA), 148 which "was drafted in direct response to the
Forest Service's 1992 proposal to eliminate such appeals."1 4 9 The
ARA directed the Forest Service to "establish anotice and comment
process for proposed actions of the Forest Service concerning
projects and activities implementing land and resource management
plans... [and to] modify the procedure for appeals of decisions
concerning such projects."1o
Within the framework of the ARA, the Forest Service
attempted to limit appeals with the Forest Service's revision of
the notice, comment and appeal regulations in 2003.'" Amongst
other things, the 2003 changes were meant to address emergency
Myers v. Bethlehem Shipbuilding Corp., 303 U.S. 41, 50-51 (1938).
7 Fed. Reg. 10444 (Mar. 26, 1992).
148Department of the Interior and Related Agencies Appropriation Act of
Fiscal
Year 1993, Pub. L. No. 102-38 1,tit. 3, § 322, 106 Stat. 1419 (1992).
149Earth Island Institute v. Pengilly, 376 F. Supp. 994, 1005 (E.D. Cal.
2005).
PPub. L. No. 102-38 1,tit. III, § 322(a).
1168 Fed. Reg. 33582 (June 4, 2003) (final rule); 36 C.F.R. § 215 (2004).
146See
1475
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situations, notice and comment procedures, substantive comments,
who may appeal, content of an appeal, and the fonnal disposition
process."1
The 2003 ARA rules attempted to limit the scope of appeals
by first exempting a class of actions that had been categorically
excluded from documentation in an environmental assessment
(EA) or environmental impact statement (EIS) under NEPA, from
not only appeals but also public notice and comment of the
proposed activities." It also created broad exemption to decisions
when the Secretary of Agriculture or Under Secretary, Natural
Resources and Environment, issued a decision for projects and
activities implementing land and resource management plans.' For
typical projects, the ARA provided an automatic stay of a project's
implementation for 45 days if no appeal is filed or for an additional
15 days after the date of the disposition of an appeal, unless the
Secretary of Agriculture declared there to be an emergency
situation.15 In 2003, the Forest Service sought to broaden the
definition of "emergency" to include an event "that would result
in substantial loss of economic value to the Federal Government if
implementation of the decision were delayed,"1 primarily to allow
the salvage of dead and dying timber following a fire or other natural
disturbance without delay.
The 2003 ARA regulations also aimed to limit the standing
of those who could file an appeal. These regulations required a
district ranger or forest supervisor to only consider "substantive
written and oral comments."15 Although the regulations provided

68 Fed. Reg. 33582.
C.F.R. §215.12(f) (2004).
154 36 C.F.R. § 215.4(a) (2004) (concurrent with issuing the appeals rules, the Forest Service issued new categorical exclusion rules exempting new types of projects
from NEPA documentation, including post-fire salvage logging on up to 1,000 acres
and regular timber sales on up to 70 acres. See 68 Fed. Reg. 33814 (June 5,2003);
68 Fed. Reg. 44598 (Jul. 29, 2003)).
"36 C.F.R. § 215.20(b) (2004).
6
Pub. L. No. 102-38 1,tit. III, § 322(e).
"36 C.F.R. § 215.2 (2004).
836 C.F.R. § 215.6(b)(1) (2004).
153 36
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a definition of what were "substantive comments,"l5 9 the district
ranger or forest supervisor responsible for the decision that could
be appealed was given discretion to determine what comments met
that definition."' 0 More importantly, appeals were limited to those
who submitted substantive comments during a specific 30-day (for
EAs) or 45-day (for EISs) window determined by the district ranger
or forest supervisor. 161
These regulations were challenged by multiple lawsuits. 6
One of these suits made it to the Supreme Court, where the Court
affirmed the appeals regulations because the environmental plaintiffs
were unable to demonstrate the required injury in fact prong of
standing for Article III jurisdiction.163
Legislative cures to the perceived appeals problem have also
been enacted. Congress did away with the Forest Service appeals
process for projects implementing HFRA, and provided a predecisional objection process. 16 4 This process works by allowing
citizens who are concerned with a HFRA project to submit an
"objection" to the responsible Forest Service official before the
agency makes its final decision. This objection process also sped up
the administrative review process. Under the Forest Service's normal
appeals process, if an appeal was filed, the project typically would
not be implemented for at least 115 days.' The HFRA objections
process is intended to allow projects to be implemented after 60 days
after an objection is filed.16 6 Congress also restricted judicial review

"36 C.F.R. § 215.2 (2004).
Fed. Reg. at 33587 (referring to 316 C.F.R. §215.5(a)(6)).
16136 C.F.R. § 215.6(a)(3)(iii) (2004); 36 C.F.R. § 215.13(a) (2004).
6 See, e.g., The Wilderness Society v. Rey, 622 F.3d 1251 (9th Cir. 2010); WildLawv
v. U.S. Forest Service, 471 F.Supp. 2d 1221 (M.D. Ala. 2007); Earth Island Institute
v. Pengilly, 376 F. Supp. 994 (E.D. Cal. 2005).
163 Summers v. Earth Island Institute, 555 U.S. 488 (2009).
6068

164

16 U.S.C. § 6515(a).

had 45 days from the decision to file an appeal, the Forest Service had
45 days to rule on the appeal, and the project could not be implemented for 15 days
after the appeal decision. See 36 C.F.R. § 215 (2011); § 322(c), (d), (e) of Public
Law 102-381 (16 U.S.C. § 1612).
6
6See 36 C.F.R. § 218.10(a),(e) (2008).
15Appellants
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of HFRA projects by limiting the issues reviewed,167 venue in which
suits could be filed,"6 and by requesting courts to "to expedite, to
the maximum extent practicable" proceedings involving litigation
of HFRA projects.169
The HFRA pre-decisional objection process was popular
enough with the Forest Service and Congress that Congress
effectively repealed the "appeals" portion of the ARA, substituting
the Section 105 HFRA objection process for most Forest Service
projects. 0 This pre-decisional objection process shall be the "sole
means by which a person can seek administrative review regarding
[the Forest Service's decision regarding the applicable project] on
Forest Service land."'
The rationale behind these forms of reform is to decrease
the time needed for the Forest Service's review and decision
regarding proposed actions as compared to the ARA appeal process.
That, of course, presupposes that appeals are in fact delaying
the implementation of the Forest Service's projects, particularly
hazardous fuel reduction projects. That, however, has not really been
the case. Between Fiscal Year (FY) 2002 and FY 2003, of the 322
appealable decisions involving fuels reduction activities, 194 (about
58 percent) were appealed and 25 (3 percent of all decisions) were
litigated.172 Moreover, approximately 79 percent of all appeals were
processed within the expected 90-day time frame. Between FY
2006 and FY 2008, of the 1,191 decisions involving hazardous fuel
reduction activities subject to appeal, 217 (about 18 percent) were
appealed. During that timeframe, of the additional 121 decisions
16 U.S.C. § 6515(c)(2).
16 U.S.C. § 6516(a).
616 U.S.C. § 6516(b).

167
61

170Consolidated Appropriations Act, Pub. L No. 112-74, § 428, 125 Stat. 1046
(2011).
1711d.
17 U.S. GEN. AccoULNTING OFFICE, GAO-04-52, Forest Service: Information on Appeals and Litigation Involving Fuels Reduction Activities 4 (2003).
73
1 Id. ("Of the remaining 21 percent, the processing times ranged from 91 days to
240 days.")
174 U.S. Gov'T ACCOUNTABIITY OFFICE, GAO-10-337, FOREST SERVICE, INFORMATION
ON APPEALS, OBJECTIONS, AND LITIGATION INVOLVING FLTEL REDUCTION ACTIVITIEs, Fis-
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subject to objection, 49 (40 percent) were objected to."' Further, of
the 1,415 total decisions, 29 (about 2 percent of all decisions) were
litigated.'6 Specific to fuel reduction projects in the wildland-urban
interface, there were 954 decisions, of which 185 were appealed
or objected to (about 19 percent) and 13 were litigated (about 1
percent).'
Thus, the perception that appeals and objections have been a
major obstruction to the Forest Service's implementation of projects
has not really matched the reality. Further, the pre-decisional
objection process first implemented for HFRA does not appear to
have lessened the formal complaints lodged with the Forest Service.
Moreover, the legislature tinkering with an administrative process
without documented abuse raises issues about the real motivation
behind the changes and weighs significantly on the importance the
government is placing on participatory democracy. As summarized
by a federal judge, the Forest Service's administrative appeals
process served important functions for both citizens and the agency:
The administrative appeal serves legitimate functions
in the deliberative process the agency is required
to follow. The administrative appeal is a means for
interested participants to question the accuracy of
assumptions or science relied upon in the agency
decision. It is a means of permitting the agency to
exercise its expertise prior to judicial intervention, if
that takes place, by answering the specific allegations
of an appellant. The administrative appeal assures
compliance with applicable standards, science, and
sound analysis. Itprovides the agency the opportunity
to explain why [a decision] complies with the
applicable standards and statutes. Most importantly,
it completes the administrative record so that proper
judicial deference to agency decision-making can
CAL YEARs 2006 THROUGH 2008 5 (2010).
175

Id.

176

Id.

77

1

Id. at 6.
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be measured and applied. It is the one time when
interested appellants can find out ifrelevant data was
relied upon or ignored and it provides the agency
the opportunity to flesh out conclusive statements or
findings that lack the requisite close look or analysis
at first blush.
From the agency's perspective the
administrative appeal provides an opportunity to
correct mistakes or to reconcile inconsistencies,
thus narrowing issues that might be subject to
judicial review. It also provides a complete record
for judicial review and enables a court to realistically
assess whether the proposed action is arbitrary
or capricious. The agency might alter, amend, or
reconsider its decision depending on the issues
raised in the administrative appeal. The appeal may
avoid a legal challenge or narrow the issues that
can be reviewed. Ultimately its force is to allow the
democratic process of participation in governmental
decisions the full breadth and scope to which citizens
are entitled in a participatory democracy.'"
Changing the way in which the public can submit formal
complaints on a Forest Service project is likely not going to reduce
the number of complaints or amount of public satisfaction with the
agency's decisions. If anything, it is more likely, at least initially, to
raise levels of distrust between the affected public and the Forest
Service, which is against the long-term interest of the agency's
effectiveness and the valued interests of the forests themselves.
B. Place-based Legislation
Frustration with the status quo has led several interest
groups to seek placed-based, or national forest-specific, legislation
as a way to manage national forests. "Unlike organic or umbrella
legislation covering all national forests, place-based legislation
"' The Wilderness Soc'y v. Rey, 180 F. Supp. 2d 1141, 1148-49 (D. Mont. 2002).
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codifies additional forest-specific prescriptions and management
direction."' Although specific to a particular national forest, or
small group of forests, these place-based proposals have some
similarities, often "combin[ing] federal wilderness designation with
additional forest-specific prescriptions and management direction
in a legislative package to be considered by lawvimakers.""o There
are several examples of place-based legislation, and the idea is not
new.181
The willingness of the groups involved in these initiatives
should be commended for taking initiative to attempt to move past
the gridlock affecting the specific national forest with which they
are concerned. However, replicating these forest-specific bills to
address an agency-wide problem is fraught with difficulties.
First, getting any legislation passed in Congress is no easy
task. Waiting to make significant progress on management of a
national forest until Congress passes a law authorizing it is akin to
Vladimir and Estragon waiting for Godot. 11
A second problem with place-based bills is that, though
typically pursued from the communities in close proximity to
the national forests that are subject of the legislation, there is no
guarantee the legislation will actually fix the problems facing the
forest. Despite the place-based legislation, the Forest Service still
must comply with its other existing national legislation. The placebased legislation seems to add just another layer of potentially
conflicting laws on top of an already crowded field of national forest
and other environmental laws. For example, one of the first of the
most recent place-based bills involves the Quincy Library Group
Forest Recovery Act' covering the Lassen, Plumas and part of the
"' Martin Nie, Place-basedNationalForestLegislation andAgreements: Common
Characteristicsand Policy Recommendations, 41 ENVTL. L. REP. NEws & ANALYSIS
10229 (2011).
180Martin Nie & Michael Fiebig, Managing the NationalForests Though PlacebasedLegislation,37 ECOLOGY L.Q. 1,2 (2010).
1I For an excellent summary of place-based national forests legislation and agreements, see Martin Nie, supranote 179, which I will not attempt to duplicate here.
18 SAMUEL BECKETT, WAITING FOR GODOT act 1(e.g., "Let's go." "We can't." Why
not?" "We're waiting for Godot." Spoiler: Godot never comes) (1954).
183Omnibus Consolidated and Emergency Supplemental Appropriations Act of
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Tahoe National Forests in Northern California. This situation has
been summarized as follows:
The USFS has been forced to walk this minefield with
legal grenades thrown from all directions. When the
USFS triesto implementthe SierraNevadaFramework
and its interpretation of NEPA, the NFMA, and the
ESA, it gets sued by the Quincy Library Group for
subordinating the Herger-Feinstein law; and when
the agency tries to implement the Herger-Feinstein
law, it gets challenged by environmental groups for
not complying with NEPA, the NFMA, and the ESA.
Where the chips ultimately fall is still uncertain, but
it is safe to say at this point that the Herger-Feinstein
Act did not resolve core conflicts about managing the
Sierra Nevada."'
Another, and perhaps most important, reason against pursuing
place-based legislation on a broader scale is that it only attempts to
solve the management impasse one national forest management unit
at a time. The Forest Service's management gridlock is a systemwide problem, not unique to a handful of national forests.
Besides the social, political and legal issues raised by the
prospects of more place-based national forest legislation, there are
also ecological reasons for being cautious about these responses.
With the impacts of global climate change, ecological issues such
as providing habitat connectivity, reducing fragmentation and
maintaining ecosystem services while contributing to mitigation
will require integrated, landscape-level and regional approaches
to management.1 5 Place-based legislation may serve to further
complicate this needed intra- and inter-agency management.

1999, Pub. L. No. 105-277, § 401, 112 Stat. 2681-305 (1998).
84
1 Nic, supranote 179, at 10237 (internal citations omitted).
115 USDA FOREST SERVICE, FOREST SERVICE STRKTEGIC FRANWiORK
CLIMATE CHANGE

5 (2008).
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C. Cooperative Conservation
Though not unique to the Forest Service, political and social
discontent in the environmental arena has led to increased attention
towards cooperative conservation strategies. At the federal level, in
2004, President Bush issued an Executive Order to "ensure that the
Departments of the Interior, Agriculture, Commerce, and Defense
and the Environmental Protection Agency implement laws relating
to the environment and natural resources in a manner that promotes
cooperative conservation, with an emphasis on appropriate inclusion
of local participation in Federal decisionmaking."8 6 As defined in
the Executive Order, "cooperative conservation" means "actions
that relate to use, enhancement, and enjoyment of natural resources,
protection of the environent, or both, and that involve collaborative
activity among Federal, State, local, and tribal governments, private
for-profit and nonprofit institutions, other nongovernmental entities
and individuals."' 87
Cooperative conservation strategies include a range of
activities that, in the public lands context, are aimed at improving
public participation, or at least making it more efficient. While
much of the philosophy behind place-based bills is the same as
other cooperative approaches, I consider them separately here
because of their specific legislative mandates. However, there are
numerous examples of place-based initiatives, typically referred to
as collaboratives, that have sprung up, particularly around the West,
that operate much like their statutory counterparts, only without a
Congressional mandate. Some of these are formalized cormnittees
charted under the Federal Advisory Committee Act (FACA) 1"such as the Black Hills Advisory Board.189 On the other hand, some
act as a coalition of other organizations and individuals technically
"6 Exec. Order No. 13352 § 1; 69 Fed. Reg. 52989 (Aug. 26, 2004).
18 7 Id. at

§ 2.

"'FederalAdvisory Committee Act, Pub. L. No. 92-463 (codified at 5 U.S.C. App.
2. (1972)).
" USDA FOREST SERVICE, BLACK HILLS NATIONAL FOREST: ADVISORY COMMITTEE,
http://
xww.fs.usda.gov/main/blackhills./wxorkingtogether/advisorycommittees (last
visited Aug. 8,2012).
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independent of the Forest Service who comment on projects and
agree not to challenge decisions to which the coalition agrees and
may have a Memorandum of Understanding with the Forest Service.
Examples of these include the Northeast Washington Forestry
Coalition,"' Lakeview Stewardship Group (Oregon),"' Clearwater
Basin Collaborative (Idaho), 12 Tongass Futures Roundtable
(Alaska),19 3 Umatilla Forest Collaborative Group (Oregon),194 and
the Four Forests Restoration Initiative (Arizona).'
Another means by which the Forest Service has gone
about emphasizing "appropriate inclusion of local participation in
Federal decisionmaking" has been the increased use of advisory
committees. Some of these attempts to institutionalize collaboration
were mandated by Congress, particularly involving two historically
controversial funding mechanisms. The Secure Rural Schools and
Community Self-Determination Actl'6 required that funds used for
special projects on federal land under Title II of the Act must be
proposed by resource advisory committees (RACs). The purpose
of these RACs was to "improve collaborative relationships; and
... provide advice and recommendations to the land management
agencies consistent with the purposes" of the Act.' Congress
90

NORTHEAST

WASHINGTON FORESTRY COALITION, PROTOCOL FOR DETERMINING LEVEL

OF NEWFC SUPPORT FOR A PROJECT, http://x

xwww.newforestrycoalition.org/PDFs/SupportTable v2.pdf (last visited Aug. 7, 2012).
191LAKEVIEW COUNTY RESOURCE INITIATIVE, LAKEVIEW STEWARDSHIP GROUP, http://
www.1cri.org/wpblog/wp-content/uploads/2012/02/LakeviewStory LSG FlNAL2.pdf(last visited Aug. 7,2012).
12 CLEARWXFER BASIN COLLABORATIVE, HoMET PAGE, http://x xxwww.clearwaterbasincollaborative.org/ (last visited Aug. 7,2012).
19 TONGAss FUTTIREs ROTNDTABLE, HOME PAGE, http://'.Www.tongassfutures.net/ (last

visited Aug. 8,2012).
1' OREGON SOLUTIONS, UNIATILLA FOREST COLLABORAFiVE GROUP,

http://orsolutions.

org/osproject/ufcg (last visited Aug. 8,2012).
195 FOUR FORESTS RESTORATION INITIATIVE, HOME PAGE, http://
xxwww.4fri.org/index.htil
(last visited Aug. 7,2012).
196Secure Rural Schools and Community Self-Determination Act of 2000, Pub. L.
No. 106-393, 114 Stat. 1607 (reauthorized by Pub. L. No. 110-343 (2008) and Pub.
L. No. 112-141 (2012)).
'97 Id at§§ 203, 204, 205.
198Id at § 205.
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also required the use of RACs in the Federal Lands Recreation
Enhancement Act of 2004' to make recommendations regarding
changes to most recreation fees on national forests.200 While these
Recreation RACs are advisory, the Forest Service must report to
Congress if it rejects or modifies a recommendation of a Recreation
RAC.20' The CFLRP also requires an advisory committee to provide
recommendations on the proposals received.202
Even without the direction of Congress, the Forest Service
has taken to using advisory committees in some of its more
contentious national rulemaking endeavors. In 2005, the Forest
Service created the Roadless Area Conservation National Advisory
Committee (RACNAC) to provide advice and recommendations on
the implementation of the State Petitions for Inventoried Roadless
Area Management, 23 the Bush Administration attempt at rectifying
the infamous roadless rule. In late 2011, the Obama Administration
announced its intention to establish aNational Advisory Committee
for Implementation of the National Forest System Land Management
Planning Rule,20 at which the Forest Service has failed in multiple
attempts to re-vrite since 2000.
Perhaps the most ambitious effort to date of institutionalizing
collaboration in the Forest Service is the Collaborative Forest
Landscape Restoration Program (CFLRP). The purpose of
the Collaborative Forest Landscape Restoration Program is to
encourage the collaborative, science-based ecosystem restoration of
priority forest landscapes. 0 5 Its goal is to establish a process that
(1) encourages ecological, economic, and social sustainability; (2)
leverages local resources with national and private resources; (3)
facilitates the reduction of wildfire management costs, including
through reestablishing natural fire regimes and reducing the risk of
9

1'

Consolidated Appropriations Act of 2005, Pub. L. No. 108-447, Title VIII (codi-

fied at 16 U.S.C. §§ 6801-14).
200 16 U.S.C. § 6802(b)(5).
2
1Id at § 6803(d)(4).
20 Pub. L. No. 111-11, tit. IV, § 4003(e).
Fed. Reg. 25663 (May 13, 2005).
Fed. Reg. 81911 (Dec. 29, 2012).
2
05Pub. L. No. 111-11, tit. IV, § 4001.
20370
20476
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uncharacteristic wildfire, and (4) demonstrates the degree to which
various ecological restoration techniques: achieve ecological and
watershed health objectives, affect wildfire activity and management
costs, and the use of forest restoration byproducts can offset treatment
costs while benefitting local rural economies and improving
forest health.206 The Act also established the Collaborative Forest
Landscape Restoration Fund, which provides funding authority
for up to $40,000,000 annually for FYs 2009 through 2019; up to
50 percent of the cost of carrying out and monitoring ecological
restoration treatments on national forest lands for each proposal
selected, up to $4 million annually for any one project, up to two
projects per year in any one Forest Service region, and up to 10
projects per year nationally. 2 07
Cooperative conservation and collaboration have not always
been successful at reducing the amount of appeals or litigation or
even finding common ground for collaborating. Moreover, there
are philosophical and legal arguments against pursuing these types
of solutions. National forests, after all, are national resources, not
private or even state-owned lands. As Professor George Coggins
stated, "When the subject is every American's natural heritage,
devolved local collaborationism is entirely inappropriate." 0
Professor Coggins referred to these collaborative processes and
devolution to local control is "simply abdication of responsibility"209
of the land management agencies' legal responsibilities and "the
latest ideological fad in federal land management."2 10
In the late 1990s and early 2000s, when many of these
collaborative groups were first popping up, most environmental
groups were opposed to ceding control to locals, much for the same
reasons as espoused by Professor Coggins. A decade later, however,
many of these same environmental organizations are participating
in these groups.
2 6

0 ]d

2 7

Id at 4003 (f).
C. Coggins, Regulating Federal Natural Resources: A Summary Case
Against Devolved Collaboration, 25 ECOLOGY L.Q. 602, 603 (1999).
0

208 George

209]

210]
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IV. IS THE EXPANSION OF THE CFLRP DESIRABLE?
As the impacts of global climate change on the national
forests grow in severity in the coming decades, it is imperative that
the Forest Service be able to manage in an effective manner. This
effectiveness depends on the Forest Service's ability to make wise,
scientifically sound decisions as well as a more satisfied public that
is at least less likely to challenge valid management choices. Making
land and resource management plans, as well as individual projects
be consistent with the "best available science," which is not required
by NFMA and its most recent proposed regulations,2 11 will go a long
way towards addressing the first issue.
Requiring decisions be based on the best available science
will also likely improve the public's trust? Faith? in the agency, as
Americans like science. 1 Another method for improving public
satisfaction is to improve the Forest Service's participatory processes.
Although several of the federal laws governing national forest
management require public participation, the public's unhappiness
with the agency's existing participatory mechanisms has long been
recognized.
If given a magic wand to rewrite all the laws governing
national forests, one could probably devise a novel way to ensure
these objectives were met. There are probably more effective ways
of writing NFMA planning regulations to address these issues,
which President Obama's proposed regulations purport to do. 1
However, despite the number of attempts to re-write these rules
and the contentiousness that has been involved, the importance of
forest plans for providing substantive protections has likely been
16 U.S.C. § 1604 (b) (requiring LMRPs to "to achieve integrated consideration of physical, biological, economic, and other sciences"); 76 Fed. Reg. 8480,
8515 (Feb. 14, 2011) (For example, the proposed 36 C.F.R. § 219.3, requiring
the Forest Service to "take into account" the best available scientific information
throughout the planning process.)
21 See, e.g., Pew Research Center, Public Praises Science; Scientists Fault Public, Media (July 9,2009), http://pewresearch.org/pubs/1276/science-survey (visited
Aug. 8, 2012).
21376 Fed. Reg. 8480.
211See
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diminished given the Supreme Court's rulings in Ohio Forestry
Association. Inc. v SierraClub2" and Norton v. SUWA. "
However, a template may exist in the CFLRP that can at
least make some strides towards improving management, public
satisfaction and, ultimately, the status quo. The CFLRP is already
growing, receiving $10 million for FY 2010, $25 million for
FY 2011,216 and $40 million for FY 2012.217 The stated existing
accomplishments of the CFLRP make the program appear to be a
win-win situation. According to the Forest Service, during the first
year of the program the ten pilot projects created and maintained
1,550 jobs, produced 107 million board feet of timber, generated
nearly $59 million of labor income, removed hazardous fuels on
90,000 acres in the WUI, reduced hazardous fuels an additional
64,000 acres, improved 66,000 acres of wildlife habitat, restored
28 miles of fish habitat, and enhanced clean water supplies by
remediating 163 miles of eroding roads.2 18

Ohio Forestry Ass'n, Inc. v. Sierra Club, 523 U.S. 726 (1998).
5 No1ton v. Southern Utah Wilderness Alliance (SUWA), 542 U.S. 55, 72 (2004).
See also Michael C. Blumm & Sherry L. Bosse, Norton v SUW4 and the Unraveling of Federal Public Land Planning, 18 DuKE ENVTL. L. & POL'Y F. 105, 110
(2007) ("Both Ohio Forestry and SUWA placed significant roadblocks in the path
214
21

of challenges to planning decisions, virtually eliminating the public's ability to

challenge agency land management decisions on a programmatic level. Even more
ominously, the two decisions have encouraged land management agencies to significantly revise their conception of a land management plan, from a vehicle for
determining which lands are suitable for various activities to paperwork that makes
no commitments about land suitability and sets few, if any, standards governing
future activities.")
21
6USDA FoREST SERVICE, PEOPLE RESTORING AMERICA's FORESTs: A REPORT ON TIH
COLLABoRATIVE FOREST LANDscAPE RESTORATION PROGRAM 1 (2011), available at
http://",'www.fs.fed.us/restoration/documents/cflrp/CFLRPAnnualReportNov20 11.
pdf (last visited Aug. 9, 2012).
217USDA

Forest Service, Collaborative Forest Landscape Restoration Program
Overview, http://www.fs.fed.us/restoration/CFLRP/overview.shtiml (visited Aug.
10, 2012).
218USDA Forest Service 2010 Update, supranote 216, at ii.
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A. Attributes that Make the CFLRP Work
Is it possible that the Forest Service actually has a program
that works for the sustainability of rural economies and large forested
landscapes while at the same time increases public satisfaction
with its management choices? Given that it is only currently in the
second year of implementation, it is too soon to know. However,
because of these and other successes and the program's popularity
with the Forest Service, public, and politicians, there are several
characteristics that would make CFLRP suitable for broader
application on the national forest system.
1.Consistency with Existing Environmental Laws
One of the most important aspects of the CFLRP is the
requirement that the projects implementing the Program must be
consistent with existing lawvs. As stated in the law, the CFLRP
shall "select and fund ecological restoration treatments for priority
forest landscapes in accordance with-(1) the Endangered Species
Act ... ; (2) the National Environmental Policy Act ... ; and (3) any

other applicable law."2 19 This provision helps ensure that the Forest
Service does not abdicate its responsibilities and legal mandates that
are already well established. It also helps ensure consistency across
the numerous national forests, avoiding the identified negatives of
devolving management to local control. Moreover, it keeps away
from the pitfalls encountered by some place-based legislation.
To someone unfamiliar with recent forest law history, the
consistency with other existing laws may seem like a minor and
expected provision. However, there are numerous examples of
Congress attempting to relieve the Forest Service of legislative
burdens with the goal of expediting timber extraction from the
national forests. Many living forest activists will never forget the
1995 Salvage Rider.2 0 Although it was limited in duration, between
July 27, 1995 and December 31, 1996, Congress directed the
Forest Service to expedite the sale of salvage timber by preparing,
9

21

Pub. L. No. 111-11, tit. IV,

0

22

§4003(a).

Pub. L. No. 104-19, tit. II, § 2001, 109 Stat. 240 (1995); 16 U.S.C. § 1611.
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advertising, offering and awarding such contracts "notwithstanding
any other provision of law, including a law under the authority of
which any judicial order may be outstanding on or after the date of
the enactment of this Act." 2 2 1 In reviewing a challenge to timber sales
covered by the Salvage Rider, the 91 Circuit held that environmental
laws did not apply to timber sales based on Salvage Rider and that
APA review was unavailable because there was an applicable statute
to assess.
2. Role of Science
Science plays a prominent role in CFLRP, which is both
popular and effective. First, it requires that CFLRP implement
projects that are based on a "landscape restoration strategy.'2 2 3 The
tern "landscape" has been defined as "a heterogeneous land area
composed of a cluster of interacting ecosystems that is repeated in
similar form throughout."2 24 Inherent in landscape ecology is the
importance of the ecological processes and functions that form the
landscape and the structures needed to maintain them. To many, terms
like "landscape restoration" or "landscape ecology" may just be the
current catch-phrases in public lands management. Nonetheless,
it is at least a recognition of the importance of considering the
management implication at a broader scale. Restoring ecological
processes and functions at the landscape-level may also be more
realistic than attempting to use historical ecosystem conditions
as targets and references, which will likely not be easy, or even
possible, in the changed biological and physical conditions of the
future due to climate change.
The regional landscape level has also been recognized as an
appropriate scale to manage and restore lands. 226 The simplified idea
221 Id.

§ (b)(1).

See, e.g., Oregon Natural Resources Council v. Thomas, 92 F.3d 792 (9th Cir.
1996.)
223 16 U.S.C. § 7303(b)(1)(c) (2009).
2

224 RICHARD T.T. FoREN & MICHAEL GoRDoN, LANDscAPE ECOLOGY 11

(1986).

225 James A. Harris et al., Ecological Restoration and Global Climate Change, 14
RESTORATION ECOLOGY 170-76 (2006).
6
22 RLED F. Noss & ALLEN COOPERRIDER, SAVING NALTRE's LEGACY: PROTECTING AND
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is that if you are protecting and restoring landscapes and processes,
you are most likely doing the same for the ecosystems, communities,
habitats and species that make up those landscapes. Landscape
level conservation should complement, not replace, species-level
management, but there are "other applicable laws," including the
Endangered Species Act, that focus on the species-level. Moreover,
"[n]atural fire regimes, migration of large animals, landform
evolution, and hydrological cycles are ecological processes that
can be perpetuated only by conservation at landscape and regional
scales. Thus, a biological conservation strategy is complete only
when expanded to these scales."" Landscape-level management
also makes it easier to protect and enhance the environmental
services forests provide, including supplying clean water and carbon
sequestration.
The CFLRP is also dedicated to science by requiring its
projects incorporate "the best available science and scientific
application tools in ecological restoration strategies."21 While not
used in national forest laws in the past, some the purposes of the
best available science mandate in the Endangered Species Act229
are applicable here. First, it could promote more accurate decisions
in a context where the legislature believes that science dominates
decision-making needs. Second, it might increase public trust and
credibility by encouraging the public to believe that decisions are
objectively determined, rather than chosen to serve the particular
values of the decision maker. Third, it could affect judicial review of
Forest Service decisions, either protecting those decisions from close
examination by invoking deference to agency expertise or inviting
more stringent review by providing the courts with an additional
RESTORINc
BIODIVERSITY 11 (1994).
7
22 Id at 12-13.
228 16 U.S.C. § 7303 (b)(1)(C).
229 Holly Doremus, The Purposes,Effects, and Future of the EndangeredSpecies
Acts Best Available Science Mandate, 34 ENVTL. L. 397, 418 (2004). However,
Doremus does also suggest that the best available science really does not require
anything that is not already required under the Administrative Procedure Act. Id.
at 423.
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standard to enforce, though courts do seem to give significant
deference as to what comprises the best available science.
However, perhaps this commitment to the best available
science is simply a request that the Forest Service make the best
decisions it can. The quality of projects that are being implemented
under CFLRP is important in part because their scopes are so
large. For example, the first project of the Four Forest Restoration
Initiative, which has morphed from a collaborative effort into one
of the first ten CFLRP, encompasses nearly one million acres on
Coconino and Kaibab National Forests. 2 31 Because the Forest
Service has taken more than a decade to implement twenty-acre
stewardship projects,< the scale of these projects makes it difficult
to imagine them coming to fruition.
Whether Congress had global climate change in mind as
part of passing CFLRP, the best available science requirement may
also serve an important role in the new realities being caused by
the phenomenon. While various Forest Service regions have started
devising management strategies for dealing with climate change,
in reality, the agency will be encountering numerous unknown
circumstances in the future. Making the best decisions based on the
best scientific information available is not only important due to
their ecological impact but as a means for gaining increased levels
of confidence in the public and politicians.
Another important scientific aspect of CFLRP is the
requirement for monitoring. The Forest Service is required to "use
a multiparty monitoring, evaluation, and accountability process to
assess the positive or negative ecological, social, and economic
effects of projects implementing a selected proposal for not less
than 15 years after project implementation commences."
While
the importance of monitoring has long been recognized by scientific
0
23 See,

e.g., Sw. Ctr. for Biological Diversity v. Babbit, 215 F.3d 58, 61 (D.C. Cir.
2000) (best available scientific data requirement "merely prohibits the Secretary
from disregarding available scientific evidence that is in some way better than the
evidence he relies on.").
21 USDA Forest Service 2010 Update, supra note 216, at 5.
32 See, e.g., USDA FOREST SERVICE, supranote 65, at 21.
233 16. U.S.C. § 7303 (g)(4) (2009).
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researchers and land managers,23 it has often not been given the
level of attention-or funding-that is required. The Forest Service's
alleged failure to monitor has also been the subject of numerous
lawsuits. In essence, monitoring is the process of collecting and using
data to better inform management. The importance of monitoring is
heightened when the projects become complex and involve different
types of goals and avariety of stakeholders,2 35 much like the CFLRP
projects.
"Multiparty monitoring" typically monitoring involves
including a diverse group of community members, individuals
representing community-based groups, local, regional, and national
interest groups multiple government agencies.7 Some of the
purposes and meanings of multipurpose monitoring are obvious,
while others are not. For collaboration projects, collaborating on
the monitoring may simply be an extension of the participant's
involvement. In this case, the primary goal is conflict management
through shared learning. Scientists, restoration practitioners, and
land managers may view the purpose to be producing reliable data
that can inform future management. Others may see the main purpose
of multiparty monitoring as providing evaluation and reporting of
the underlying project. The underlying common theme between
these is accountability in the monitoring-to the public, to the
science, and to the project.

See, e.g., Future Directions for Biodiversity Conservation in Managed Forests:
IndicatorSpecies, Impact Studies andAdonitoringPrograms, 115 FOREST ECOLOGY
234

277, 281 (1999).
235SHEILA O'CONNOR ET AL., MONITORING FOREST RESTORATION PROJECTS INTHE CONAND MANAGEMENT

TEXT OF AN ADAPTIVE MANAGEMENT CYCLE,

in FOREST

RESTORIlON IN LANDSCAPES:

TREES 145, 145 (Stephanie Mansorium et al. eds., 2005).
236 See, e.g., USDA FOREST SERVICE, COLLABORATIVE FOREST RESTORATION PROG4RAM
HAINDBOOK SERIES: HANDBOOK 1-WHAT ISMulIPARTY MoNrOIMG? 1 (2010) available at http://ww.fs.usda.gov/Internet/FSE DOCUMENTS/ fsbdev3 021094.pdf
(last visited Aug. 10, 2012).
7
2 ANN MOOTE ET AL., NAvIGATING THE MOTIVES AND MANDATES OF MULTIPARTY MoNITORING (2007) available at http://www.forestguild.org/publications/researchi/2007/
Navigating_Multiparty Monitoring.pdf.
BEYOND PLANTING
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d
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The importance of monitoring CFLRP projects is amplified
by the fact that most of these projects, like restoration projects in
general, involve some level of adaptive management. Adaptive
management involves "a system in which monitoring iteratively
improves the knowledge base and helps refine management plans."
2 Without monitoring and the data and information it produces,
land managers do not know why or how to adapt, or even if they
need to adapt in the first place. With global climate change and the
uncertainties that forest managers will face, management is going to
have to be adaptive if it is to have any hope of being effective. Thus,
the more monitoring the Forest Service has, the better decisions it
will be able to make.
At the broader level, the method by which projects are to be
selected to be partofthe CFLRPprovides additional levels of scrutiny
that help ensure scientifically rigorous projects are implemented.
First, projects are submitted to the Regional Forester.240 The
Regional Forester ensures that the proposal meets the requirements
articulated in CFLRP and can nominate any of those that do for
approval by the Secretary. 241 Before the Secretary selects projects,
the projects must be vetted by a fifteen-member advisory panel that
must include "experts in ecological restoration, fire ecology, fire
management, rural economic development, strategies for ecological
adaptation to climate change, fish and wildlife ecology, and
woody biomass and small-diameter tree utilization." 24 2 Finally, the
Secretary of Agriculture must consult with the Secretary of Interior
prior to selecting projects, and the Act enumerates several criteria
the Secretary must consider.2 43
3. The Role of Collaboration
Perhaps the most obvious requirement of the CFLRP is the
requirement for collaboration. Amongst the other requirements,
9
23 Paul

L. Ringold et al., Adaptive Aonitoring Designfor Ecosystem Management,
6 ECOLOGICAL APPLICATIONs 745, 745 (1996).
240 16 U.S.C. § 7303(c)(1) (2009).
241

Id. at(c)(2).
Id. at (e)(3).

242
243

Id.at (d).
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CFLRP projects must "be developed and implemented through
a collaborative process that-(A) includes multiple interested
persons representing diverse interests; and (B)(i) is transparent and
nonexclusive; or (ii) meets the requirements for a resource advisory
committee" under the Secure Rural Schools and Community SelfDetermination Act.24 Depending on your perspective, collaboration
may be positive or negative. Nonetheless, it is atrend in public lands
management, which, in turn, is recognition that something with
the Forest Service's traditional participatory mechanisms needs to
change.
The CFLRP appears to attempt to reward national forests in
which there has already been community engagement in collaborative
efforts. In order to be eligible for consideration for inclusion in the
CFLRP program, the proposal must have been developed through a
collaborative effort.2 Congress did not provide a definition of what
it means by "collaborative".2 46 While most of the initial ten projects
implemented under CFLRP in 2010 went to national forests where
there was a history of established collaboratives, a few did not. 2
This lack of specific definition may indicate a desire on Congress'
part that the funds associated with CLFRP go to projects where there
is a high likelihood of local buy-in. In addition, Congress required
that prior to selecting projects, the Secretary of Agriculture must
consider "the strength of the collaborative process and the likelihood
of successful collaboration throughout implementation."" The
requirement for projects first be nominated by the regional foresters
and the recommended by the advisory panel before the proposals
may be considered by the Secretary presumably takes into account
this collaboration requirement. Being aware that CFLRP projects
244

Id. at (b)(2).

24

5Id.
246
1d. at
247

§ 7302.

See USDA FOREST SERVICE, 2010 PROJECT SELECTIONS AND WORK PLANS, http://
www.fs.fed.us/restoration/CFLRP/2010selections.shtnl. For example, the CFLRP
project, Accelerating Longleaf Pine Restoration, in Florida would probably be better described as the Forest Service having a cooperative relationship with many of
its stakeholders and would likely not be recognized as a collaborative by its Western
counterparts.
248 16 U.S.C. § 7303.
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would be large in both scale and cost, Congress may not have wanted
to fund projects that would end up being tied up in appeals and
litigation. Requiring that projects are developed and implemented
collaboratively provides some assurance of this.
On the other hand, maybe Congress and the Forest Service
do really value community engagement in public lands management
decisions. Many of the collaboratives that have come into existence
in the West have taken years to generate consensus proposals. Maybe
the Forest Service believes that it is worth the additional years added
onto an already lengthy project planning process because these
collaboratives develop better, scientifically robust proposals than
the agency would develop on their own. Maybe Congress and the
Forest Service recognize that "community engagement may offer
a means of reducing vulnerability to the natural hazards associated
with climate change."24 9
A. Potential Short-comings of the CFLRP for Broader
Application
While the previous section is not an exhaustive list of the
positive attributes of CFLRP, there are a number of issues with the
program that at least warrant caution to expanding the program to a
broader scale. Some of these issues have already been raised in this
article, and some have already been observed in the implementation
of the first round of CFLRP projects.
1. Can Collaboration Be Mandated?
Much of the success achieved by existing collaborative
efforts is likely due to the fact that they were grassroots efforts that
evolved organically, without direction from the federal agency.
In fact, it is not uncommon for the first unifying issue between
former adversaries (e.g., timber and environmental interests) is
their distrust of the Forest Service. While there is not a shortage

249

Emma L. Tompkins & W NeilAdger, Does Adaptive AdanagementofaturalRe-

sources Enhance Resilience to Climate Change?, 9 EcoLOGY & SOCITY 10 (2004).
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of existing collaborative groups,250 what happens when the Forest
Service attempts to manufacture collaboration?
There is reason to believe that collaborative efforts will be
stronger and make more lasting contributions if they are encouraged
to evolve organically. 15
The CFLRP attempts to avoid this by requiring the Forest
Service to consider the strength of collaborative process when
selecting proposals. However, like many federal agencies, the Forest
Service is facing the prospects of further budget cuts. Between 1980
and 2010, there was more than a sixfold increase in the total federal
budget-from $590 billion in 1980 to $3.59 trillion in 2010.
Over this same period of time, spending on natural resources and
environment, which includes the Forest Service, saw slightly more
than a threefold increase and a reduction in the percentage of the
federal expenditures going to natural resources and the environment
from 2.3 percent of the federal budget to 1.2 percent.253
The CFLRP provides a relatively large pot of money that is
difficult for forest supervisors and district rangers to ignore. Will the
financial motivation to seek these funds for projects outweigh the
need to take time to allow collaborators to get comfortable enough
with the process to be effective? Only time will tell, but the number
of proposals submitted for CFLRP consideration actually decreased
in the first two years of the program, from thirty-one proposals in
2010 to twenty-five proposals in 2011.254 Perhaps the mechanisms
for ensuring strong collaboration are effective.
See, e.g., Collaboration Stories, RED LODGE CLEARINGHOUSE, http://rch.org/collaboration-stories (last visited Aug. 8, 2012) (though not specific to national forests,
lists 77 collaborative success stories in the West alone).
251 See, e.g., Daniel Kenunis & Matthew McKinney, Collaboration as a Form of
Emerging Democracy, 100 NArlONAL Civic REVIEw 2, 12 (2011).
252 OFFICE OF MANAGEMIENT AND BUDGET, HisToRICAL TABLES: BUDGET OF THE U.S.
GoVERNMENT: FISCAL YEAR 2010 22, 23 (2009).
23
5 Id. at 51-55.
254 Compare 2010 Collaborative Forest Landscape Restoration
Program
Project Proposals, USDA FOREST SERVICE, http://xNww.fs.fed.us/restoration/
CFLRP/2010proposals.shtml (last visited Aug. 11, 2012) with 2011 Collaborative
Forest LandscapeRestoration Program Project Proposals,USDA FOREST SERVICE,
http://xww.fs.fed.us/restoration/CFLRP/2011proposals.shtml (last visited Aug. 12,
2012).
250
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Of course this raises a corollary issue of national forests
that cannot seem to find local stakeholders who are willing or civil
enough to collaborate. Would the restoration needs of these forests
simply be ignored? While there are more traditional means that
the Forest Service could use to implement restoration projects in
these forests, true ecological restoration projects (as opposed to
commercial logging that is just framed as restoration timber sales) is
expensive. This fact is recognized by CFLRP by requiring projects
to "reduce the relative costs of carrying out ecological restoration
treatments as a result of the use of woody biomass and smalldiameter trees" and the leveraging of non-Federal investment, 1 as
well as establishing the funding of up to $40 million annually.256
It is also one of the main reasons more ecological restoration has
not occurred in national forests. Without providing an additional
funding source, it is unlikely that large-scale restoration will take
place.
2. Will the Emphasis on Collaboration Short-change
Other Participatory Mechanisms?
Collaboration does not necessarily mean improved public
participation. While collaboration may be a fundamentally
democratic activity, '5 it should not be a replacement for the Forest
Senice's other participatory mechanisms. Indeed, one of the
drawbacks with collaboration is the potential for the perception of
unfairness and unequal access the collaborative may bring.
[C]ollaboration alone may be inadequate because
it may not sufficiently focus on building trust and a
sense of fairness in the participatory process. Unequal
political influence among different participants, a
perceived lack of public access to the collaborative
process itself, or skepticism about the actual
influence of stakeholder participation on agency
16 U.S.C. § 7303(d)(2)(E)-(F).
Id. at (f)(6).
257Daniel Kemmis & Matthew McKinney; supra
note 251.
255
6

25

162 BUFFALO ENVIRONMENTAL LAW JOURNAL

[Vol. 20

decisions often leads to mistrust and dissatisfaction
with agency outcomes.
If the Forest Service relies on collaboratives, even successful
ones, to demonstrate public satisfaction with their management
decisions, it risks ignoring and alienating a large segment of the
populace. If the Forest Service does not continue to find ways to
improve the efficacy and satisfaction with its traditional public
participation processes, rather than merely improving its efficiency,
the agency will not solve its underlying management stalemate
situation. There are concerns that CFLRP's requirement that projects
create an implementation work plan within 180 days after a proposal
is selected may undercut the agency's NEPA obligations, including
public notice and comment.25 9If the general public believes decisions
are being rushed, it will further contribute to distrust in the agency,
the collaborative process, and the quality of the decisions being
implemented.
Related to the issue of ignoring other means of public
participation is the prospect that the collaborative will end up
dictating national forest priorities and policies. If the Forest Service
essentially, as Professor Coggins warns, abdicates its responsibilities
to the collaborative by making decisions to not disrupt the balance of
the collaborative, the agency faces legal problems of failing to fulfill
its statutory mandates. If collaboratives are also given this level of
influence, there are likely implications under the Federal Advisory
Committee Act.260 In this case, the public at large may come to view
the collaborative as just another extension of the government and
increase distrust of the process.

8

Marion Hourdequin et al., Ethical Implications ofDemocratic Theory for US.
Public Participation in Environmental Impact Assessment, 35 ENVTL. IMPACT AsSESSMENT REVIEW 37, 37 (2012), citing Anthony S.Cheng & Katherine M. Mattor,
Wh, Won't They Come? Stakeholder Perspectives on Collaborative National Forest Planning by Participation Level, 38 ENVTL. MANAGENEwN 545-61 (2006); John
Forester, PLANNING IN TiH FACE OF POWER (1989).
259 16 U.S.C. § 7303(g)(1)
25

260

5 U.S.C. App. 2.
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3. Is Management by Consensus Desirable?
The Forest Service has been granted great flexibility in
its implementation of forest plans. It can certainly take input
from collaborative groups and is required to include participation
from the public.26 However, at the end of the day, the quality of
the Forest Service's decisions should be the ultimate concern.
Public participation is an important part of many of our federal
environmental laws, including those applicable to the Forest Service.
Public participation in agency decision-making not only improves
the legitimacy of decisions but the quality as well.262 Part of the
reason for this is that by including diverse perspectives, participants
may raise points that would otherwise have been overlooked by the
agency. 263
The same cannot be said of collaborative decision making.
In fact, managing by collaboration raises the possibility of reducing
the quality of decisions because the goal is to find solutions that are
the least offensive to the collaborative members rather than choosing
options that may be the best for the national forest's resources or its
surrounding communities. Of course, at this point in time, with the
impacts of climatic changes being revealed and the prospects of the
Forest Service not being able to manage effectively because of the
existing social and political gridlock, management by collaboration
could be the answer at this time. It just needs to be recognized for
what it is.

CONCLUsIoN
To address unprecedented threats to our forests, the Forest
Service must make management decisions that are by necessity
261See,

262See,

e.g., 16 U.S.C.
e.g., NATIONAL

§ 1604(d).
RESEARCH COUNCIL, PUBLIC PARTICIPATIoN IN ENVIRONENTAL

MAING 91-92 (Thomas Dietz & Paul C. Stern eds.,
2008).
263See, e.g., Marion Hourdequin et al., supra note 258, at 38, citing Samuel D.
Brody, Adeasuring the Effects ofStakeholder Participation on the Quality ofLoASSESSMENT AND DECISION

cal Plans Based on the Principles of CollaborativeEcosysten Alanagement, 22 J.
PLANNING EDUCATION & RESEARCH 407-19 (2003).
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unconventional, adaptive, and in many cases, untested. If recent
history is an accurate predictor, these may also be unpopular and
subject to legal challenges. While some recent legislative and
administrative answers to avoid this gridlock have been enacted to
ease compliance with other existing environmental laws (e.g., HFRA
and NEPA), and to restrict standing the challenge these decisions,
or do away with the administrative appeals process entirely, long...
tern solutions with public support call for more democratization of
national forest management, not less. The CFLRP has provided a
basic blueprint to address these issues. However, this author cautions
that it may not be as simple as expanding the CFLRP from ten pilot
projects to the entire national forest system. Instead, lessons learned
from the pilot projects must be addressed in addition to concerns
associated with this larger execution.

